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JUDGES OF THE SUPREME COURT. 


Hon. JOSEPH H. LUMPKIN, Athens. 

Hon. EUGENIUS A. NISBET, Macon.* 
Hon. EBENEZER STARNES, Augusta.f 
Hon. HENRY L. BENNING, Columbus.* 
THOS. R. R. COBB, Reporter, Athens. 
ROBERT E. MARTIN, Cierk, Milledgeville. 





*Norge.—Judge Nisper’s term of office expired in December, 1853, and 
Judge BenninG was elected to fill this vacancy. 
’ +Judge Srarves was elected by the General Assembly in November, 1853, 
for six years, having previously held the office by Executive appointment. 





JUDGES OF THE SUPERIOR COURTS, 
PRESIDING DURING THE PERIOD OF THESE REPORTS. 





Eastern District, Hon. Wo. B. FLemine, Savannah. 
Middle District, Hon. Witi1AM W. Hott, Augusta. 
Northern District, Hon. Garnett ANDREWS, Washington. 
Western District, Hon. JAMES JAcKson, Monroe. 
Ocmulgee District, Hon. Rosr. V. HarpEMAN, Clinton. 
Southern District, Hon. P. E. Love, Thomasville. 
Flint District, Hon. Jas. H. Starke, Griffin. 
Coweta District, Hon. E. Y. Hri1,* LaGrange. 
Chattahoochee District, Hon. ALFreD Iverson,} Columbus. 
Cherokee District, Hon. Turner H. Tripper, Cassville. 
Southwestern District, Hon. W. C. Perkins, Cuthbert. 
Macon District, Hon. A. P. Powers, Macon. 
Blue Ridge District, Hon. E. Irwin, Marietta. 
*Nore.—Upon the resignation of Judge Mini, Judge Bu. was appointed 


to fill his vacancy. 
yin Vol. 13, by mistake printed Roperr Iverson. Upon his resignation, 
Judge Crawrorp was appointed to fill his vacaney. 
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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT DECATUR, 
AUGUST TERM, 1853. 


Present—JOSEPH H. LUMPKIN, 
EUGENIUS A. NISBET, } Judges. 
EBENEZER STARNES, 





No. 1.—John T. Hall, Adm’r of B. C. Brown, dee’d, plaintiff 
in Error, vs. William Boyd and Hugh Campbell, defendants. 


[1.] Does the grant of a ferry franchise confer the right to build a bridge at 
the same place? Query. 

[2.] The Legislature—much less the Inferior Court ofa county—cannot appro- 
priate the land of one citizen to the use of another—especially without ma- 
king provision for compensation. 

[3.] A parol license to build a bridge on the land of another, does not authorize 
the building of a second bridge, when the first has been swept away by a flood. 

[4.] If the first bridge was erected under a parol contract—which was executed 
by one of the parties—Equity would enforce its specific performance ;—but 
when it is swept away, and the Bill seeks to enforce this contract in refer- 
ence to another bridge erected at the same place, there must be a distinct 
allegation that the second bridge was erected. under and by virtue of this 
parol agreement. 
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In Equity from Meriwether Superior Court. Decided by 
Judge Hitt, February Term, 1853. 


This was a bill filed by Bluford C. Brown, when in life, 
against the defendants, Boyd & Campbell, setting forth the fol- 
lowing facts: 

That complainant was the owner, by purchase, from one 
Alexander Hall, of a certain toll bridge over the Flint river, 
between the counties of Pike and Meriwether; that in 1827, 
the Legislature had granted a charter to one Turrentine for a 
ferry near the same place where the bridge now stands; which 
franchise was constantly used by said Turrentine and his as- 
signs; that the land and the franchise passed through several 
hands, into those of Hall, who, in 1838, determined to erect a 
bridge in place of the ferry. It was then discovered, that to 
build the bridge, it would be necessary to encroach on the land 
of William Boyd; the abutment of the bridge being about 
fifteen feet from the ferry landing. 

That Hall told Boyd of the facts, and was told by him, 
“build your bridge: you shall have what land it covers’.— 
Afterwards, a difficulty arising, it was agreed that the bridge 
might be located on Boyd's land, on condition that persons 
going to and returning from a certain mill owned by him, might 
pass free of toll. The bridge was accordingly built, and the 
agreement carried out by Hall. 

The bill further alleged, that, about the time of the comple- 
tion of the bridge, the Inferior Courts of Meriwether and Pike 
counties respectively, passed an order establishing it as a toll 
bridge. | 

So matters stood until the year 1843, when the bridge failed 
and had to be re-built. 

Hall made a contract with one Williams, by which Williams 
was to re-build the bridge at the same place, and was permitted 
to collect the tolls on it for five years, for the purpose of pay- 
ing himself. Williams constructed the bridge in the space of 
about a year, and in the mean time Hall re-established the 
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ferry, and used it for conveying passengers until the completion 
of the bridge. 

The bill stated, that Boyd witnessed the re-building of the 
bridge without remonstrance or objection: but when it was fin- 
ished, demanded of Williams, the lessee, to have half of the 
tolls. Williams and Boyd submitted their dispute to referees, 
who decided that Boyd should pay one-half of thie cost of the 
Bridge to Williams, and should receive one-half the tolls, which 
was carried into effect by the parties. 

The bill finally charged that Williams’ lease had now expir- 
ed; that Boyd continued to levy tolls at his end of the bridge ; 
and prayed an injunction, Xc. 

To this Bill a demurrer was filed for want of Equity, and the 
complainant obtained leave to amend. In the amendment he 
charged more particularly, that before the commencement of 
the first bridge, Boyd verbally agreed to let Hall have what 
land he required for the purpose; relying on which promise, he 
had gone on to build, and prayed that Boyd might be decreed 
to convey to complainant the land covered by the bridge. 


The amendment further charged, that Powell, to whom Boyd 
had sold his mills, had claimed and enjoyed the right of having 
the customers of the mill to pass toll free. 

The answer of defendant, Boyd, denied the parol contract 
to convey the land covered by the bridge; admitted the agree- 
ment to permit the use of said land: but asserted that said 
agreement only related to the first bridge. He denied that he 
ever agreed to the erection of the second bridge; but charged 
that he had publicly said that he would not permit the bridge 
to be re-built as a toll bridge; and was under the impression, 
while Williams was erecting it, that it was to be free. He de- 
nied that he had conveyed to Powell any right of crossing for 
the customers of the mills; but contended, that that privilege 
was personal to himself as the owner of the mills, and did not 
go with the property. 

The defendant Campbell, who had leased Boyd’s interest in 
the bridge filed a disclaimer. 
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Upon the coming in of the amended bill, the same was de- 
murred to, which was sustained by the Court, and the bill, as 
amended, was dismissed. 

To which decision complainant excepts. 


QO. Waryer, Hatt & Hatt for plaintiff in error. 
Sreruens & McKinuey for defendant. 
By the Court.—LumpxKIn, J. delivering the opinion. 


We propose to examine briefly, each of the grounds upon 
which the complainant in the bill, vests his right to relief. 

[1.] Under the Legislative grant to establish a ferry across the 
Flint river, on the road leading from Greenville, in Meriwether 
county, he claims the right to build the bridge which is the 
subject-matter of this controversy: whether a franchise of fer- 
ry confers authority to erect a bridge, it is not necessary to de- 
cide. The bill admits, that the bridge is fifteen or twenty feet 
above the place oceupied by the ferry; and that the ferry land- 
ing never touched the land of Boyd on which the west end of 
the bridge stands. Under the grant of ferry, therefore, no- 
thing can be claimed for the bridge which has been substituted 
in its stead. 

[2.] Can the complainant rely on the orders of the Inferior 
Courts of the two counties—bisected by the river at this point 
—establishing this bridge as a toll bridge? We think not, for 
the obvious and unanswerable reason, that they provide no com- 
pensation to Boyd, whose land has been seized and appropria- 
ted, net even for public purposes, but for the private benefit of 
Hall, the owner of the bridge. The Legislature itself could 
not exercise the poWer directly: much less can they delegate 
it to the Inferior Court of the respective counties of this State. 

[3.] Can the claim which the complainant sets up, be sustained 
on the ground of the parol license, to build the first bridge ?— 
That bridge was completed in the fall of 1838, and lasted till 
December, 1843, when it was swept away by a flood. The 
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present bridge was commenced the year following, and finished 
in January, 1845. But it is no where averred in the bill, that 
Boyd ever consented to the erection of this second bridge.— 
The first bridge being washed away, the party had no right to 
re-build under the original parol license. 2 Hilliard on Real 
Estate, p. 16. 

[4.] It only remains to consider the last ground upon which 
the title of the complainant’s intestate is placed. And here we 
have had some difficulty. We have hesitated whether to let 
the bill stand and send the parties to a trial upon it as it is, 
or to affirm the judgment of the Court below, dismissing the 
bill, and thereby compel the complainant to file a new bill. 
The contract set up by the bill and the specific performance of 
which is prayed for, is to this effect: That about the time the 
first bridge was built, in September or October 1838, Hall 
called on Boyd, to obtain a title for the use and occupation of 
so much of his land as was needed for the western abutment 
of the bridge. That Boyd agreed to part with the privilege 
in consideration, that Hall would permit Boyd’s customers, to 
his mill in Pike County, to cross the bridge toll-free. Here 
then was a contract good and valid in Law, and which 
Equity would enforce—after Hall had performed his part of it. 
But as before stated, the bridge thus built, was carried off in 
December, 1843; and the new one was not erected till Jan- 
uary, 1845. And it isno where charged in the bill, that 
this second bridge was erected, under, and by virtue of the 
original agreement, as to the first. And this, we apprehend, 
is a fatal omission. 

We have looked closely through the bill, to see if there be 
any other allegation, upon which an equity would arise, to 
maintain this proceeding. It charges that during the inter- 
val which elapsed between the destruction of the first bridge 
and the erection of the second, that the ferry was again 
brought into use, and that persons crossing at this place, were 
put over in thisway. But it does not allege that the cus- 
tomers to Boyd’s mill, were ferried over toll-free, under the 





} 
e 
* 
3 
5 
q 








. SUPREME COURT OF GEORGIA. 


Roberts vs. The State of Georgia. 








contract entered into between the parties, respecting the bridge. 
Had this averment been made, it would have connected the 
erection of the new bridge with the original agreement; and 
in point of fact, this may be true. It cannot, however, be 
fairly inferred from the pleadings. 

So long as the first bridge stood, the contract was mutually 
beneficial ; and notwithstanding it was tn parol, it could have 
been enforced. But the destruction of the first bridge, with- 
out fault on the part of Boyd, placed the parties in statu quo, 
and there was neither part performance, or any thing else 
to give jurisdiction to a Court of Chancery. 

We find it inadmissable, therefore, to maintain this bill in its 
present shape. Nor do we deem it advisable to do so, looking 
alone even to the interest of the complainant. The bill is 
not sufficiently full as to entitle him to sift the conscience of 
the defendant, so as to elicit the whole truth, touching this 
transaction. 

Judgment affirmed. 





No. 2.—Ezekiel A. Roberts, plaintiff in error, vs. The State 
of Georgia, defendant. 


[1.] Applications for continuance are made to the sound discretion of the 
Court, and the appellate Court will be careful not to interfere with that 
discretion, except in cases of abuse. 


Indictment for Burglary, in Monroe Superior Court. Tried 
before Judge Starx, March Term, 1853. 


The defendant in this case being arraigned, and having plead- 
ed not guilty, moved for'a continuance on the following grounds : 
Ast. That: by reason of his close confinement in jail since his 











DECATUR, AUGUST TERM, 1853. 7 


Roberts vs. The State of Georgia. 








arrest, (a space of five months) and his inability to employ 
counsel, he had been unable to prepare his defence. 

2nd. That he had not known until the finding of the bill at 
the present term, for what offence he would be indicted. 

3rd. That he desired to procure the testimony of certain per- 
sons residing in Ohio, to impeach the credibility of two wit- 
nesses, who he believed the State would introduce. 

4th. Because the popular feeling in the county was so much 
excited against him, that he could not, at that term of the 
Court, obtain an impartial trial. 

The motion for continuance was overruled, and the defen- 
dant tried and convicted. 

Whereupon the defendant’s counsel excepts, assigning as 
error the refusal of the Court to grant a continuance, on the 
grounds stated. 


LaMar, Hammonp & Locuranz, for plaintiff in error. 
GLENN, repesenting TurasHER, Sol. Gen., for defendant. 
By the Court.—Starnus, J. delivering the opinion. 


[1.] The assignments of error in this case are based upon the 
refusal of the Court below of a motion for continuance; and 
for the reasons which we give, when considering the motion for 
continuance, in the case of Ezekiel A. Roberts and Gideon 
Copenhaven vs. the State, arising out of an indictment for rob- 
bery, decided at this term*, we think the judgment of the 
Court was correct in this case, and accordingly we affirm it. 





*Nots.— Next case. 
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No. 8.—Ezekiel A. Roberts and Gideon Copenhaven vs. the 


State of Georgia. 


[1.] In a prosecution for robbery, where the prisoner relied upon a plea of 


autre fois convict, on a charge of burglary, the indictment in that case, having 
charged tlie breaking and entering with intent to commit the robbery, 
which by demurrer to the plea, was admitted to be the same as that charg- 
ed in the second indictment: eld, that the plea of former conviction was 
sufficient in Law, because the record shows the second case to be the same 
transaction with the first: /7e/d also, that the plea of autre fois convict is suf- 
ficient, where the prisoner might have been convicted on the first indict- 
ment, by the evidence necessary to support the second. 


[2.] In all applications for a continuance, on account of not having sub- 


pomaed witnesses, by reason of the recent finding of the bill, the party 
moving, must show by giving their names, that he has such witnesses ; and 
must state what he expects to prove by them, in order that the Court may 
judge of its materiality. 


[3.] Where upon motion for continuance, on the ground of popular excite- 


ment against the prisoner, five months have elapsed from the time the 
offence was committed, and the Judge to whom application is made, refuses 
it, because in his opinion, this period is sufficiently long for such popular 
feeling, if it had been aroused, to have subsided: Held, that this is a matter 
which is necessarily very much in the discretion of the Court below, whose 
duty it 1s to look into all the circumstances ; and where there appears no 
evidence of the abuse of such discretion, this Court will not disturb the 
decision. 


[4.] Where ajury after being sworn to try a prisoner, (the Judge having for 


a short time left the Court room,) by inadvertance separate, pass out of the 
Court-house through a group of by-standers, and the Court after returning 
and discovering their absence, by a careful examination, (in part of the 
jurors on oath) satisfies himself, that they have had no intercourse with 
any one, improper or injurious to the prisoner, andso announces: Held, 
after conviction, that the Court was right in not disturbing the ver- 
dict on this account. 


[5.] Where there are two counts in an indictment, and the second is decided 


to be defective, the jury may properly ‘return a verdict of “guilty on the 
first count.” And this is a general—not a special verdict: Held also, 
that if the jury by mistake write the verdict “guilty on the first account, ” 
the Court may direct a correction of this false orthography, and cause 
the first syllable of the last word to be erased. 
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Indictment for Robbery, in Monroe Superior Court. Tried 
before Judge StarKE, March Term, 1853. 


The defendants, with others, were indicted for a robbery 
committed upon John Jackson of said County. At March 
Term, 1853, they filed a plea setting forth the record of a for- 
mer indictment against them for burglary, upon which they 
had been tried and convicted, and which they averred to be the 
same felony, and none other, for which they were now indicted. 
To this plea, the Solicitor General in writing demurred, deny- 
ing its sufficiency in Law, to operate the acquittal of the de- 
fendants. Upon consideration of such demurrer, the plea was 
overruled by the Court, and the defendants required to answer 
over. They then pleaded “ not guilty,” and moved to continue 
the cause, on the ground : 

1st. That having been in close confinement since their arrest, 
by reason of the recent finding of the bill, they had not been 
able to subpeena witnesses, and prepare for trial. 

2nd. That the popular feeling of the County was so excited 
against them, that they could not have an impartial trial. 

The Court overruled this motion for reasons which will be 
found in the opinion of the Court delivered in this case. A 
jury was then impannelled and sworn. Before proceeding with 
the case, the presiding Judge was called out of the court-room 
for a short time, and left the jury in their box. While he was 
thus absent they left the box, and some of them the Court-house. 
On his return, the Judge discovered this, and immediately pro- 
ceeded to investigate the matter in the manner which will be 
found stated in the opinion delivered by this Court. After 
such examination, for reasons which will be in the same place 
stated, he ordered the trial to proceed. 

When the case was submitted to the jury, they were charged 
by the Court, that if they found the defendants guilty, it must 
be on the first count (there being two counts to the indcitment) 
inasmuch as the second was defective. The jury returned a 
verdict of “guilty on the first account.” The Court ordered 
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the syllable “ac” to be erased from the last word, the ver- 
dict then reading, “guilty on the first count.” The defen- 
dants then, by their counsel, moved an arrest of judgment, on 
the grounds ofthe dispersion of the jury, and because the 
verdict was not a general verdict, according to the Statute in 
such cases made and provided, but was a special verdict; 
which said motion was overruled by the Court. Thereupon, 
the defendants excepted to the above proceedings, assigning 
error on the following grounds: 

1st. The Court erred in overruling the plea of autre fois 
convict. 

2nd. In refusing the motion for continuance. 

3rd. In proceeding with the trial after the dispersion of the 
jury, without leave, and without the attendance of an officer, 
and after the circumstances which had occurred. 

4th. In charging the jury that they could return any other 
verdict in that case than a general verdict of guilty or not 
guilty. 

5th. In ordering or permitting the Solicitor to alter or erase 
any portion of the verdict, without sending it back to the jury. 

6th. In not arresting the judgment on the grounds taken. 


HammonD & Locurang, for the plaintiff in error. 
Sol. Gen. THRASHER, represented by GLENN, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The first point for our consideration, is the alleged 
error of the Court below in overruling the plea of autre fois 
convict. 

To the plea of former conviction, filed by the defendants, 
the Solicitor General demurred, insisting that it was not suffi- 
cient in Law, and that the defendants were bound by the Law 
of the State to answer the indictment. By thus demurring, 
the State’s counsel whilst denying the legal sufficiency of the 
plea, and of the matters and things therein contained, to operate 
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the acquittal of the defendants, neccessarily admitted the facts 
stated. Com. vs. Myers, 1 Virg. Ch. 232. The main fact 
stated, and on which the plea rested, was that the defendants 
had been previously convicted on the charge of burglary, that 
judgment had been rendered on said conviction, and that the 
felony of which they had been so convicted, was one and the 
same with the felony of which they then stood accused. Of 
course, the Solicitor, by so demurring, and admitting that 
this charge of robbery was the same felony, as that of which 
the defendants had been convicted, intended only to admit that 
the two indictments related to the same transaction, and did 
not mean to admit that the charge was.the same in each case. 
Taking this then, as true, it becomes our duty to make the fol- 
lowing inquiry: When a prisoner has been indicted for hav- 
ing burglariously broken and entered the dwelling of another 
with intent to steal the goods and chattels of the owner; and 
in order to manifest such intent on the trial, proof be adduced, 
that the prisoner did violently or by intimidation from the per- 
son of the owner, steal such goods and chattels ; and he be con- 
victed, and afterwards an indictment for the robbery com- 
mitted at the time be found against him, can he then be tried, 
if he plead autre fois convict, for such robbery as a separate 
offence ? 

The case made by this record invokes an answer from us to 
this question. The record, it is true, does not show that upon 
the trial of these defendants for the burglary, that part of the 
evidence which was relied upon to show the felonious intent 
was the same with that which was offered upon the trial for 
robbery ; but this is in effect admitted by the demurrer, to the 
plea, as we have shown; and thus the question presented, 
arises. , 

Of the sufficiency of the plea of former acquittal or con- 
viction, the following is said to be a true test, viz: whenever 
the prisoner might have been convicted on the first indictment, 
by the evidence necessary to support the second; or in other 
words, where the evidence necessary to support the second indict- 
ment would have sustained the first. Arch. C. P. 106. Rex. 
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vs Clark, 1 B. and B. 473. People vs. Barrett, 1 John 56. 
Comm..vs. Cunningham, 13 Mass. 245. 9 VYerg. 357. 17 
Wend. 386. State vs. Risher, 1 Rich. R. 222. Duckworth 
vs. The People, 4. Seamm. 172. 17 Pick. 400. 2 Hawks 
98. 

This may be said to be the case in all compound felonies. 
1 Ross on C. 89. Note. | 

There seems to be some difficulty in applying this rule (as 
above expressed) in all cases. It may be said, that the prison- 
er could not have been convicted on the indictment for bur- 
glary, by the proof necessary to convict on the indictment for 
robbery; and the evidence necessary to support the indict- 
ment for robbery, would not have ensured a conviction, on the 
prosecution for burglary. If the indictment for robbery, how- 
ever, had been first tried, then upon the trial of the burglary, 
the proof necessary to support that last trial would have been 
such as would have been sufficient to sustain the first prosecu- 
tion; because after proof of the breaking and entering by the 
prisoner, the State would have proceeded to prove the violent 
stealing from the prosecutor, in order to show the breaking, 
&e., with felonious intent; and this would have been proof of 
the robbery. R 

To avoid any confusion on this subject, we adopt the rule as 
as it is otherwise more generally, and perhaps more accurate- 
ly expressed, viz: that the plea of autre fois acquit or convict 
is sufficient, whenever the proof shows the second case to be the 
same transaction with the first. T Humph.508. Thach. 206, 
207. That rule is decisive of this case. 

We regret that we are constrained to hold that it is so; for 
we have learned from this record, as well as from the state- 
ments of the counsel on both sides in the argument, that 
we have before us two great criminals—offenders who from the 
crowns of their heads to the soles of their feet, are steeped in 
the very dregs of crime. We are sorry to loosen the hold, 
which the{strong arm of the Law has upon these bad men. 
But they live in a land of laws—they are tried by a Court 
which regards as almost; holy, that maxim of our fathers, that 
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“every man is to be presumed imnocent, until proved to be 
guilty’ according to Law ; a Court which holds, that it is best. 
to maintain the “rule prescribed,” as a sure and steadfast sign. 
to the citizen of right and wrong; even though in doing so in 
a particular case, we suffer the most iniquitous of offenders. 


to escape. 
The rule above stated, by me, is that which is prescribed for 


this case, and it must be the law for these defendants. 

This record shows, that the transaction referred to in the 
indictment for burglary, is the same with that in the prose- 
cution for robbery, inasmuch as the pleader, in order to show 
the felonious intent, has made it necessary in the former to 
prove the circumstances of the stealing, and thus to involve the 
same transaction (the robbery) in both cases. If the pleader 
had alleged the breaking with felonious intent (which con- 
stitutes burglary,) and had been able to prove otherwise, than 
by proof of the robbery, that the felonious intent was manifest- 
ed, then the two might not have constituted the same transac- 
tion. But this was settled by the demurrer ; and the State’s 
counsel having elected to make his proof of felonious intent 
in this way, has put his case within the application of the rule. 

In passing sentence upon these defendants; after the convic- 
tion in the case of burglary, the Court no doubt graduated the 
penalty according to the circumstances of the transaction, thus 
taking into consideration the proof of the robbery ; for it is té be 
presumed that a breaking and entering of a dwelling house, ac- 
companied by an actual robbery, would have been more severe- 
ly punished than a breaking and entering with an intent to rob 
which was not consummated. If this be so, and the defendants 
have been held to some degree of punishment in consideration 
of the robbery, to try them again for it, would be, as it were, 
to place them in jeopardy a second time on account of the same 
offence ; thus in some sort, violating the fundamental principle 
on which the plea of autre fois acquit and convict rests. 
Hence, again, the propriety of the rule which we recognize 
and apply. 

On this ground, we reverse the judgment of the Court. 
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[2.] After the plea of former conviction was ‘overruled, a 
motion was made by the defendants for a continuance. 

The statement of the Judge, preceding his certificate to the 
Bill of Exceptions in this case, gives his reasons for refusing 
this continuance. 

We take occasion here to remark, as this statement of the 
Judge was commented on in the argument, as something 
extra-judicial, that we do not so regard it ; but on the contrary, 
deem it a good and proper practice, and one to be commended. 
It comes to us properly, as a part of the record, and by it we 
learn that the Court refused the motion on the first ground for 
two reasons: Ist. Because it did not appear by the affidavit 
that they had any witnesses, and no names of witnesses were 
given. 2nd. They had five months in which to have made pre- 
parations, and not having done so, they were guilty of laches. 

We think the Court was certainly right in the first reason 
given. It is a well established rule in all applications for con- 
tinuance on this ground, that the party moving shall show that 
he has certain witnesses, giving their names, and shall state 
what he expects to prove by them, in order that the Court may 
determine whether or not the testimony would be material. 

As this was not done, the Court rightly refused the motion 
on this ground. 

[3.] The Judge’s certificate also assigns as a reason why 
he refused the motion on the other ground taken, that five 
months had elapsed from the time the offence was alleged to 
have been committed, that this was in his opinion sufficient 
time for the subsidence of any popular excitement arising out 
of the circumstances of the case, and this he thought should 
take this case out of the rule laid down by this Court in How- 
ell’s and Bishop’s cases. 

Judge Starke was in a situation best to determine this. He 
has exercised his discretion in doing so, and we see no reason 
to doubt that he has done so wisely. 

[4.] Error is also alleged in that the Court directed the 
cause to proceed, though the jury had dispersed after being 
sworn. 
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By the record, it appears that the jury, after they were sworn, 
the Judge himself having retired for a brief space, left the box 
without leave of the Court, and most.of them went out of the 
Court-room for a few moments. On their return, the Judge in- 
vestigated the matter. The jury were examined upon their oaths, 
and by such examination, the Court ascertained that one had 
gone only to the door, and had conversed with no one, and 
no one had spoken to him on any subject. The others had 
been absent from necessity, and were not aware that leave 
should have been formally obtained. He also ascertained, that 
the deputy Sheriff had been out with those who went and re- 
turned by one of the doors of the Court house, and had not con- 
versed with them ; that with two exceptions they had conversed 
with no one on any subject, nor had they been spoken to by 
any one, on any subject. Of the two exceptions, one stated 
that he had some conversation with his fellows about the case, 
but did not state the conversation ; the other stated that he had 
met with one of his fellow citizens who asked him if his family 
were well, and if he were on the jury, and that this was all the 
conversation he had with any one. 

From this examination, the Court below was satisfied, that 
the presumption, that the separation of the jury was hurtful to 
the prisoner should be removed, and that he could be fairly and 
properly tried by them. 

The investigation seems to have been carefully made by the 
Court, who thus assumed the onus, (which in the case of Mon- 
roe vs. The State, 5 Geo. R. 85, this Court holds as resting 
on the State in all cases of such separation by the jury,) of 
showing “beyond a reasonable doubt, that the defendant has 
sustained no injury on account of the separation;”’ and from 
the investigation it appears, that the dispersion was accidental, 
and from inadvertence ; that the jury had no conversation or in- 
tercourse during their dispersion with any one which might 
prejudice the rights of the prisoners, and were therefore, as 
jurors prob: et legales homines. 

It was insisted in the argument, that the mere fact of the 
jury having separated, and having gone out of the Court-room, 
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and by mixing with or passing through the crowd assembled ; 
having placed themselves in a situation where they might have 
heard some remarks injurious to the prisoners, should be deem- 
ed sufficient to disqualify them. 

We fear that this rule would be practically very embarrassing, 
and as we think that it is not necessary to the pure adminis- 
tration of justice, we cannot sanction it. 

We know that there are adjudicated cases, which seem to 
support it. But we think that a different rule, and that which 
we approve is in other cases supported with more of reason and 
learning. Such are several cases decided in New York, and 
which wi}l be found at 2 Cow. 589, 4 Cow. 26, 5 Cow. 284, 
7 Wend. 423. In the last of these cases, the Court by Mr. J. 
Sutherland, said: ‘The conclusion from all cases decided in 
this State is, that any mere informality or mistake of an offi- 
cer in drawing ajury, or any irregularity or misconduct in 
the jury themselves, will not be a sufficient ground for setting 
aside the verdict, either in a criminal or civil ease, where the 
Court are satisfied, that the party complaining has not and 
could not have sustained any injury. 

This we adopt as the best rule, when to it is subjoined the 
requisition above stated in Monroe’s case, viz: that the bur- 
then of satisfying the Court that the prisoner has sustained no 
injury from the separation, is on the State and not on the pri- 
soner. 

In this case, the Court below assumed this burthen for him- 
self, as we have said, and his conclusion is perhaps on this ac- 
count the more satisfactory. 

We ought not to pass from this ground, perhaps, without 
noticing more particularly one case which was strongly relied on 
by the counsel for the prisoner, as being strikingly in point, and 
as sustaining their position. This was the case of Overbee vs. 
The Commonwealth, 1 Rob. R. 756. Here a juror is stated 
to have passed out of the Court house without knowledge of the 
Court through a crowd of persons, and returned in a few minutes. 
Afterwards being examined upon oath, he deposed that he had 
not held communication with any person whatever. In review- 
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ing this case, the Court says, without giving any reason for the 
opinion: “It seems to the Court that the separation of the jury 
was sufficient cause for setting aside the verdict.” 

It may have been, that there were circumstances known to 
the Court, which do not appear to us authorizing the conclusion, 
that notwithstanding the sworn statements of the juror, there 
was something suspicious in his conduct, and therefore, they may 
have thought it was better that the jury should be re-organized. 
It does not, at all events, appear that the Court below was satis- 
fied by an examination into all the circumstances, that nothing 
hurtful to the prisoner had occurred by reason of such sep- 
aration. 

If, however, that Court intended to hold that the mere sep- 
aration as stated, was sufficient to disqualify the jury, because 
that the juror might have heard remarks prejudicial to the 
prisoner, even though the Judge, by his examination, had satis- 
fied himself that nothing injurious to that prisoner had transpir- 
ed, then we differ from that Court, and differently decide; putting 
our decision distinctly on the ground, that when such separation 
of a jury occurs, if the Court assumes the burthen of fairly 
and properly inquiring into the circumstances (in part by an 
examination of the jurors upon oath) and is satisfied, that no- 
thing has occurred which may be injurious to the prisoner, the 

-verdict should not be disturbed. 

[5.] It was urged also, that the Court committed error in 
charging the jury, that they might find a general verdict of 
guilty or not guilty upon the first count, as well as in receiving 
such verdict. And also, that the Court: erred in causing or 
permitting the erasure of certain letters from the verdict. 

This charge of the Court was right, we think, and not at all 
conflicting with any provision of our penal code. It was nota 
special verdict which was rendered, but a general verdict of 
guilty on the only count in the indictment upon which the 
prisoners could be tried and convicted. 

The erasure complained of was simply a correction, under 
the direction of the Court, of the orthography of the word count, 
and was properly made. 

VOL. XIV. 3 
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No. 4.—Ezekiel A. Roberts, plaintiff in error vs. The State 
of Georgia, defendant. 


{1.] The jury on the trial of indictment returned into Court and were call- 
ed by the Clerk ; one of them handed the indictment to the Sol. General, 
upon which a verdict of guilty was written, but not signed by any body—it 
was shown to the counsel for the prisoner, and they were asked if they 
desired to poll the jury, to which a negative answer was returned; it was 
then read in the hearing of the jury and ordered to be recorded—which 
was done: Held, that the prisoner was not entitled to a new trial on ac- 
count of any irregularity in the verdict. 


[2.] Upon the trial, the prisoner was represented by counsel, and to one of 
them was submitted the conduct of the examination of witnesses. After 
a full cross-examination of one of the witnesses for the State, by that 
counsel, the prisoner requested leave of the Court to cross-examine him, 
which was denied: Held, that this was no violation of the constitutional 
right of the prisoner to defend by counsel—in person—or by both. 


Indictment for being a rogue and vagabond, in Monroe 
Superior Court. ‘Tried before Judge Starke, March Term,, 
1853. 


The facts in this ease are as follows: The defendant being 
indicted, and having plead, and being put upon his trial; dur- 
ing the progress of the cause, a witness of the State, named 
Simpson, being on the stand, and having been cross-examined 
by defendant’s counsel, the defendant himself asked leave to 
cross examine him further, which the Court refused, and which 
is exeepted to. 


The case having been submitted to the jury, they retired to 
consider it. When they returned into Court, the list was cal- 
led by the Clerk, and each juror answered to his name. They 
then handed in the following verdict : ‘We, the jury, find Ezeki- 
el A. Roberts guilty.” Not signed by any one. The indict- 
ment, with the verdict, was handed to prisoner’s counsel, who 
were asked if they wished to poll the jury, and answered in the 
negative. The jury were then discharged and the verdict re- 
corded. 
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Motions were then made, first in arrest of judgment, and 
afterwards for a new trial, on the ground, that no verdict had 
been rendered; and for a new trial, also, on the ground of 
error in the Court in refusing to permit the prisoner to cross-ex- 
amine the witness, Simpson. Both which motions were over- 
ruled by the Court, to which defendant excepts and assigns 
error therein. 


LaMaR, Hammonp & Locurang, for plaintiff in error. 
GLENN, representing THRASHER, Sol. Gen. for defendant. 
By the Court.—Niszet, J. delivering opinion. 


[1.] The grounds relied upon in this bill, are not sufficient, 
either to arrest the judgment, or for a new trial. We have no 
Statute Law, prescribing the form of delivering the verdict of 
a jury. Our usage is to write the verdict on the indictment— 
which being signed by the foreman, is handed to the Sol. Gen- 
eral in open Court after the jury has been called; and when 
publicly read, is recorded. This form is in substance that of 
the Criminal Law, and we cannot advise any departure 
from it. Yet, when in substance and effect it is observed, 
even if there be a literal departure, we will not regard that as 
warranting a new trial, much less an arrest of judgment. In 
England the verdict is given in orally. The oral tradition 
grew out of the unclerkly character of jurors in early times. 
And now we see no objection to it, inasmuch as it is happily 
adapted to the free and uncontrolled expression of the mind of 
the jury, and affords, by reason of its openness and audibility, 
safe guarantees against conception in any form, or from any 
quarter. The Clerk then receives the verdict from the lips of 
the foreman and records it—being recorded, it is read to the 
jury and their assent invoked, and when that is given it 
stands. The form of procedure is as follows: The jury hav- 
ing returned into their box, the Clerk calls the jury each by 
his name, and then asks them whether they have agreed on 
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their verdict, to which they reply (if the fact be so) in the af- 
firmative. He then demands who shall say for them, to which 
they answer, their foreman. This being done, he desires the 
prisoner to hold up his hand, and addresses the jury thus: “look 
upSn the prisoner, you that are sworn; how say you; is he guil- 
ty of the felony whereof he stands indicted, or is he not guilty.” 
He then writes the word guilty or not guilty, as the verdict is, 
after the words “po se” on the record, and again addresses the 
jury thus: “thearken to your verdict as the Court hath recorded 
it; yousay that A. B. is guilty (or not guilty) of the felony 
whereof he stands indicted, and so say you all.” Assent being 
given, the verdict is delivered, (1 Chitty’s Crim. Law, 518.) 
This process identifies the jury and the prisoner, and the of- 
fence—ascertains unanimity—and is a public and solemn 
promulgation of the finding. The foreman is the spokesman of 
the jury by their own election, and the usage of the Courts 
has given him legal sanction to his character as such. He 
who acts as foreman, is presumed to be the foreman by choice 
of the jury. In the case before me, the verdict was written on 
the indictment, but not signed—it was handed to the State’s 
officer by one of the jury, after the jury was called. He was 
in that act to be recognized as the foreman. Whether he was 
or was not foreman, however, we hold to be unimportant; for 
we do not think. that the validity of the verdict depends 
upon the fact of there being a foreman to the traverse-jury at all. 
The verdict thus written was publicly read—read in the hear- 
ing of the whole jury. It was their act by assent, no objection 
being made to the verdict. The prisoner had the right to poll 
the jury—his counsel was asked, after seeing the verdict, if he 
desired to poll them, to which question a negative response was 
given. After it was read, and not until then, it was ordered 
to be recorded, and it appears on the record in immediate con- 
nection with the list of the jury, as the verdict of that jury 
in the case, which is also stated on the record. Without doubt, 
this record would fully sustain a plea of autre fois convict. 
[2.] The prisoner was represented by counsel on the trial, 
and the examination of witnesses was conducted by one of them. 
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After a full cross-examination of one of the witnesses called for 
the State, the prisoner asked leave to examine him further, 
which was refused; and this is complained of as violating his 
constitutional right of defence by himself, his counsel, or by 
both. His right was not violated. He appeared in person 
and by his counsel. He was entitled to conduct the examina- 
tion, and if he had asked leave to do so in the outset, the request 
no doubt, would have been granted. He did not think proper 
tomake the request, but devolved that service upon his coun- 
sel. Having arranged with counsel, that one of them should 
conduct the examination, the Court held him to it. Had he 
not held him to it, he would have compromitted the order, de- 
corum and efficiency of the Court. The presiding Judge in 
the Courts of this country, has the power to prescribe the man- 
ner in which business shall be conducted—a_ power which it is 
not absolutely certain, the Legislature can take from him, un- 
less it is exercised in such way as to involve a deprivation of 
right. Allrights in a Court of justice are of necessity, enjoy- 
ed through forms of procedure—indeed, the rules of the Court, 
and the ever-present power of the judge, to maintain order—to 
prevent unnecessary consumption of time, and to discipline the 
action of the Court in ways and at times, and under circum- 
stances which do not admit (in a Judges opinion !) of specifica- 
tion, are indispensable to the fullest enjoyment of every right. 
What Judge Starke did in this case, was nothing more nor less 
than to enforce the usual rule of the Court, as to the manner in 
which the prisoner should exercise his constitutional right of 
defence in person. As well might he complain, that he was 
denied the right of trial by jury, because the Law prescribes 
the manner of summoning and selecting his jury. 

The prisoner had a fair trial, and was justly convicted of 
beinga “rogue and avagabond.” This question admits of 
profitable discussion, but as with some of our professional breth- 
ren, brevity is not only the test of wit, but also of learning. I 
will only add, that the judgment below is affirmed. 
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No. 5.—Gideon Copenhaven, plaintiff in error, vs. The State 
of Georgia defendant. 


[1.] If a party be ruled into a trial when it appears from the facts stated in 
the bill of exceptions that he was entitled to a continuance, the judgment 
obtained against him, will, for that cause, be reversed, and a new trial or- 


dered. 
[2.] The defendant against whom a bill of indictment was found, and who was 


put upon his trial, the next day moved a continuance of the cause till the 
next term, or a postponement for a few days, to obtain the testimony of two 
witnesses, whose names were set forth in the affidavit, and who resided in 
the State, and by whom he expected to prove an alibi. Held, that it was 
error in the Court not to allow time to procure the evidence—the facts con- 
tained in the oath of the party demonstrating the materiality of the proof. 
[3.] The Penal Code of this State is liberal in granting continuances in crim- 


inal prosecutions. 
[4.] The opinion of the presiding judge as to the guilt of the accused, cannot 
be made the ground of depriving him of the clear legal rights guarantied to 


him by the laws of the land. 

[5.] Criminal Courts should be doubly guarded whenever notorious offenders 
are arraigned before them ; the greater the crime, the greater the temptation 
and danger of being betrayed into error. 

[6.] The law as to triers stated and expounded. 


Indictment for Burglary in Monroe Superior Court. Tried 
before Judge Starke, March Term, 1853. 


The defendant in this case being arraigned, and having plead 
not guilty, moved a continuance on the same grounds as those 
taken in the case of Roberts vs. The State (No. 4 suprie) with 
the additional ground that he had absent witnesses residing in 
Murray county, by whom he could prove an aléb?. The motion 
to continue was overruled, when defendant moved to postpone 
the case to Monday of the second week of the term, that he 
might send for the witnesses in Murray county. This also the 
Court refused, and the trial proceeded. 

The first juror being put on, the prisoner having answered 
negatively the questions prescribed by the Penal Code, triers 
were demanded by the prisoner, who being called upon to name 
a trier, nominated Robert S. Lanier, upon which the Court 
named W. KX. DeGrafenreid, both of whom resided out of the 
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county of Monroe. The first juror being pronounced compe- 
tent, was sworn in chief, and the next was called, and also put 
upon triers, and the Court called on prisoner’s counsel to select 
one, which they declined to do; on which the Court discharged 
Mr. Lanier, and sent out Mr. DeGraffenreid with the first juror, 
to try the second, whom they declared competent, and who was 
sworn in chief, and the two jurors tried the next one called, &c. 

When the jury were all chosen and sworn, prisoner’s counsel 
objected to the panel, on the ground that the triers who were 
first selected as above stated, resided out of the county. The 
objection was overruled, and the prisoner was tried and con- 
victed : 

Whereupon, defendant excepts, and assigns error as follows : 

That the Court erred 1st. In refusing to grant the contin- 
uance. 

2nd. In refusing to postpone the case to another day of the 
same term. 

3d. In holding that the jury had been properly and legally 
tried; or if not, that the objection came too late. 


LaMAR, Hammonp and Locurang, for plaintiff in error. 
GLENN (representing THRASHER, Sol. Gen.) for defendant. 
By the Court.—Lumpxiy, J. delivering opinion. 


[1.] The record in this case, shows that the defendant was 
put upon his trial the day after the indictment was found. He 
meved to continue the cause, on several grounds; and among 
the rest, he swore that he expected to prove by Thomas Whit- 
ten, at the next term of the Court, that he was on his way to 
Georgia with horses, and lodged all night at the house of Whit- 
ten, in the county of Murray, in this State, on the night of the 
14th of October, 1852; the alleged robbery having been com- 
mitted in Monroe county, on the night of the 12th of the same 
month (some two hundred miles distant): and he further swore, 
that he expected to prove at the next term, by one Fredric 
Short of the said county of Murray, that he (the accused) could 
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not have been at the place where the offence was committed, as 
the witness Short saw defendant at Whitten’s house in Murray 
county the second night thereafter ; and that the showing was 
not made for delay, but for the purpose of getting a fair trial. 

[2.] The motion for a continuance for the term having been 
overruled, the prisoner’s counsel made application to the Court 
to suffer the trial to be postponed till the Monday of the next 
week, to enable him to procure the attendance of Whitten and 
Short, which was refused, and the party was ruled to trial. 

From the facts stated in the bill of exceptions, was not the 
defendant entitled to a continuance or postponement of the 
trial ? 

The 17th section of the 14th division of the Penal Code pro- 
vides that “Every person against whom a bill of indictment is 
found, shall be tried at the term of the Court the indictment is 
found, unless the absence of a material witness or witnesses, or 
the principles of justice should require a postponement of the 
trial; and then the Court shall allow a postponement of the 
trial until the next term of the Court: and the Court shall have 
power to allow the continuance of criminal causes from term to 
term as often as the principles of justice may require, upon 
sufficient cause shown on oath.” (Cobb's New Digest, 835, 
836.) 

[8.] Ours is a liberal code upon the subject of continuances 
in criminal cases. Under it an improper refusal of a continu- 
ance is matter of error. But with the latitude of discretion in 
allowing continuances from term to term as often as the princi- 
ples of justice may require, the exercise of discretion in favor 
of criminals must be very arbitrary or very erroneous, to make 
the granting of continuances cause for reversal. Fortunately 
for prisoners at least, under our organization, this question can 
never perhaps be tested. 

Was the testimony in this case material? I will not affirm 
that it was utterly irreconcilable with the guilt of the accused : 
but I will say, that if true, it made it very improbable that he 
perpetrated the crime at the time and place specified; and of 
its sufficiency to acquit, it was the peculiar province of the jury 
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and ‘not of the Cowrt to judge. That it was material, there 
cannot be a’shadow of a doubt—and if so, then the Court was 
peremptorily required by the law of the land, the indictment 
having’ been just found, to postpone the trial until the next 
term of the Court; or at any rate, for a few days, to enable 
the party to obtain his proof. And upon this ground, the judg- 
ment of conviction must be reversed, and a new trial awarded. 

[4.] For notwithstanding applications for continuances are 
ordinarily addressed ‘to the discretion of the Court, and the 
presiding judge must in the main be left free to act in such a 
manner as to secure a speedy as well as fair trial, yet in. the 
case made in this bill of exceptions, the Statute of the State is 
imperative, and he is bound to yield obedience to its mandate, 
whatever may be his opinion as a man, as to the guilt of the 
accused, or the falsehood in fact, of the showing which he 
makes, for the postponement of the trial. 

[5.] Criminal Courts shold be doubly guarded whenever 
notorious offenders are arraigned before them, for the greater 
the crime, the greater the temptation and danger of being be- 
trayed into error, in their over anxiety to bring incorrigible cul- 
prits to merited punishment. Delay, which might well have 
been avoided, and increased expense and burden to the coun- 
ties, are the usual consequences of this laudable, but intemper- 
ate zeal, to visit with exemplary rigor, these daring and despe- 
rate felons. 

[6.] There was some irregularity in the manner of selecting 
the jury; and although it may be well enough to correct it, to 
prevent these departures from growing into a precedent, still 
we should not esteem it good cause for granting a re-hearing. 
Our object will be ‘best accomplished, by stating the correct 
practice, as it is to be gathered from the standard writers on 
criminal law. 

Challenge to the favor is left to the discretion of triers.— 
These do not exceed two, unless by the consent of the prosecu- 
tor and the defendant, or some special cause is alleged by one of 
them, or where one juror is sworn, and two triers appointed with 
him. -If the challenge be made to the first juror, of course 
VOL. XIv. 4 
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before any one has been sworn, then the Court will direct two 
indifferent persons, taken from the by-standers, to try the ques- 
tion, and if they find the party challenged indifferent, he will 
be sworn, and join: with the triers in determining the next chal- 
lenge. But when two jurors have been found impartial, and 
have been sworn, then the office of the triers will cease, and 
every subsequent challenge will be referred to the decision of the 
jurymen. If the prisoner challenge ten, and the State one, 
and the twelfth be sworn, one trier shall be chosen by each 
party, and added te the jurymen sworn, and the challenges be 
referred to their decision. But if several be sworn, and the 
rest challenged, the Court may assign any two of the persons 
sworn, to determine the challenges. To the triers thus chosen, 
no challenge can be admitted. 

The triers being thus chosen, the following oath is adminis- 
tered to them: ‘“ You shall well and truly try whether A. B. 
(the juror challenged) stand indifferent between the parties to 
this issue, so help you God.” The trial then proceeds by wit- 
nesses before them; and the truth of the matter alleged as 
cause of challenge, must be made out to the satisfaction of the 
triers. One witness to establish the cause of challenge is suffi- 
cient. The triers, also, may examine the juryman challenged, 
upon his voir dire as to the leaning of his affections, or whether 
he hath given his opinion before hand, and ask all other ques- 
tions which may enable them to test his impartiality, provi- 
ded they do not interrogate him as to facts and circumstances, 
which tend to his infamy or disgrace. 

It is said that if the array be challenged, it lies in the dis- 
cretion of the Court how it shall be tried; that sometimes it is 
done by two attorneys ; and it was this practice, which likely 
suggested the idea of trying a challenge to a particular juror, 
in the present case, in this way. More need not be said: on 
this subject. 
Judgment reversed. 
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No. 6.—John C. Perkins, et al. plaintiffs in error, vs. Joseph 
Attaway, Guardian, defendant in error. 


[1.] The rule is well settled, that all that is necessary to show jurisdiction 
must appear on the face of the record, in the proceedings of a Court of lim- 
ited jurisdiction. But whether letters of guardianship can be said to be 
a part of the record of a Court of Ordinary. Query ? 

[2.] The Court of Ordinary in our State, so far as testate and intestate es- 
tates are concerned, cannot be deemed a Court of limited jurisdiction in 
the sense contemplated by the above rule. And as regards the subject- 
matter of such estates, every presumption is to be made in favor of the 
jurisdiction of the Court of Ordinary. 

[3.], Where upon trial of an issue of damage or no damage, by reason of the 
interposition of a claim under our Statute, it was proposed to prove that a 
tenant of the claimant’s had unlawfully sold a set of mill-irons, on the pre- 
mises claimed, and that they had been thus removed from the premises: 
Held, that this was not damage resulting from delay only, such as is con- 
templated by the Statute, but was a tort by the tenant, for which he is li- 
able to the plainti‘. 

[4.] Where in such a case a witness, an attorney at law, and advising counsel 
for the claimants, stated that he had advised the withdrawal of the claim 
to avoid damages: Held, that this testimony was prope, as material to the 
inquiry, whether or not, the claim had been continued* unreasonably, after 
the claimants were advised of its weakness. 

[5.] Where upon trial of such an issue, the Court instructs the jury, that “the 
queston of title was settled, and could not be considered by them:” Held, 
that if by this, the Court designed to say, that it was not necessary for the 
jury to consider this title, in order to determine whether or not the claim- 
ants in this case, were entitled to the premises in dispute, the charge was 
right: but wrong, if the Court meant to say, that the jury might not look 
to the title, in order to ascertain whether or not the claimants had probable 
ground for their claim, and'may have interposed it in good faith. 


[6.] Where there was no testimony of grossly unskilful advice given by coun- 
sel, unless the failure of the claimants to recover, constituted such evidence, 
and the Court charged, that if the claimants made this claim under advice 
of counsel, which was wrong and grossly unskilfal, they were not protect- 
ed or excusable: Held, that this was charging upon a supposed state of 
facts, which did not exist, and was erroneous. 

[7.] If a claim case be commenced and continued under and by reason of ad- 
vice of counsel in good faith sought and acted on, even though such advice 
prove to be founded upon erroneous views, the claimants are not respon- 
sible for damages, as having interposed the claim for delay only. 


[8.] If a claim be at first entered in good faith, and afterwards, the claimant 
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« discovers its weakness, and that it ought not to prevail, and does not with- 
draw or dismiss the same within a reasonable time after such discovery, 
he is liable upon final verdict against him, for damages resulting from such 
continuance of the claim—just as if the claim had been first interposed for 
delay only. 

[9.] When there is somé evidence on both sides, and the preponderance against 
the verdict is not so great as to suggest improper bias, or gross misap- 
prehension, a reviewing Court will not disturb the verdict, because it is 
against the weight of evidence. 


Claim, in Coweta Superior Court. Tried before Judge H11t, 
March Term, 1853. 


The facts of this case are as follows: 

Nicholas Dyer had given a mortgage to Sarah Backus as 
natural guardian of her minor children, covering a certain lot 
of land. This land was afterwards levied on by a fi fa. (young- 
er than the mortgage) against Dyer and sold, and John C. 
Perkins and Bennett H. Conyers became the purchasers. The 
mortgage was subsequently foreclosed, and the mortgage fi fa. 
levied on the land, and Perkins and Conyers interposed their 
claim. At September term, 1849, the claim was withdrawn, 
but the plaintiff in fi. fa. (Joseph Attaway, who had become the 
guardian of said children,) insisted on going to trial, for the 
purpose of claiming damages for interposing a claim for delay 
only. This being the issue, the plaintiff on the trial introduc- 
ed his letters of guardianship from the Court of Ordinary of 
Coweta County, to which claimants objected, on the ground 
that they showed on their face, no ground of jurisdiction of the 
said Court, which objection was overruled by the Court. 

At a further stage of the trial, for the purpose of enhancing 
damages, the plaintiff offered testimony to show that Perkins 
and Conyers, while in possession of the land, had rented it to 
one Dorster, who had sold certain mill-irons, belonging to a mill 
on the premises,-thus injuring the property. To this testimony 
claimants objected, unless knowledge of the fact could be brought 
home to them, which objection the Court overruled and admitt- 
ed the testimony. 

The claimants, on their part, introduced a receipt from Mrs. 
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Backus, as natural guardian of the children, in full satis- 
faction of her mortgage against Dyer, which had been exhib- 
ited to the public at the sale, when they bought the land. They 
introduced also, William Dougherty, esq., who testifies that he 
had, as an attorney, advised the interposition of the claim—that 
he had filed a bill in Equity, in aid of the claim which was taken 
to the Supreme Court, and decided against them ; that on this de- 
cision, he had advised the withdrawal of the claim, which was 
done. Upon cross-examination, this witness stated that he ad- 
vised the claim to be withdrawn, to avoid damages—to this, ob- 
jection was made by claimants, and overruled. The plaintiff in 
rebuttal, proved by Y. J. Long, esq., the attorney for the estate 
of these minor children of Backus, that when the receipt from 
Mrs. Backus to Dyer, was read to the crowd on the day of 
the sale, under Hubbard’s execution, as above stated, that he 
had publicly stated that he believed it had been procured by 
fraud. And the witness went on to state circumstances, from 
which it might be inferred that Conyers, one of the claimants, 
heard what he said on the occasion. This testimony was 
objected to by the claimants, but admitted by the Court. 

When the testimony was concluded, the Court charged the 
jury: , 
That the simple question for them to decide, was whether the 
claimants made this claim for delay and delay only; that the 
question of title was not before them; and it was not for them 
now to decide, whether the claimants hada good title to the 
land or not, that the question was settled. That if the claim- 
ant made this claim, under the advice of counsel, which was 
wrong and grossly unskilful, they were not protected or ex- 
cusable; butif they acted upon such advice, which resulted 
in injury to the plaintiff, the claimants were responsible in 
damages to the plaintiff, and the counsel was responsible to 
the claimants, just as a surgeon is responsible for an unskilful 
operation in surgery. 

That if the claimants made this claim in the first instance, 
in the honest belief that their title was good, and afterwards 
became convinced it was not good, and ought not to prevail, 
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and did not withdraw their claim as soon as such discovery was 
made, and the forms of Law would admit, they were liable for 
damages, just as if the claim was made for delay in the first 
instance. 

To all of which charges of the Court, as well as to the 
several rulings, which during the trial the Court had made 
against the objections of claimants, the claimants excepted, 
and having on the same grounds, moved for a new trial in the 
Court below, and the same being refused, they assign the same 
as error. 


B. H. Hit, for plaintiff in error. 
Simms, for defendant. 
By the Court.—Srarnes, J. delivering the opinion. 


[1.] It is alleged in this case, that the Court committed 
error, by permitting the letters of guardianship to go as evi- 
dence to the jury, when there was nothing appearing in said 
letters to show jurisdiction in the Court granting them. 

We think that there is here a slight misapprehension of the 
principle which the counsel seeks to apply. The rule is well 
settled, that all that is necessary to show jurisdiction, must 
appear on the face of the record, or in the proceedings of a 
Court of limited jurisdiction. But we are not sure that the 
rule applies to a case like this. The letters of guardianship 
cannot properly be said to be a part of the record of the Court 
of Ordinary granting it, or of the proceedings. They are the 
act of the Clerk, or (now) of the Ordinary, acting as his own 
Clerk; and are intended only as prima facie evidence of the 
record or proceedings of the Court. 

[2.] However this may be, we will put our decision on this 
point upon broader grounds. 

It was the opinion of this Court, when first called on to apply 
the principle above cited, to the Courts of Ordinary in our 
State, that that Court should be regarded as a Court of limited 
jurisdiction, and in the argument of this cause at bar, the 
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case of Grier vs. McLendon, T Geo. R. 362, is referred to as 
containing this exposition of opinion. Itis true, that in that 
case the Court does thus apply the rule stated. But subse- 
quent research, reflection and argument, as I am authorized 
by my associated brethren to say for them, have satisfied the 
Court, that the rule as laid down in the case of Grier and 
McLendon should be relaxed. 

In the case of Worth et. al. vs. Johnson et. al. 8 Geo. R. 
236, an evident inclination towards the view now entertained, 
and distrust of what had been previously ruled is manifested. 
In the subsequent case of Tucker vs. Harris, 13, Geo. R. 1 
after hearing a very able and learned argument on this subject, 
the Court became satisfied, that the rule was not strictly 
applicable to our Courts of Ordinary; and so decided. This 
decision, as I am informed, was made by two of the Court 
only. Judge Warner for some good and sufficient reason, not 
presiding in the case. But I am authorized to say, that to 
the decision, after it was made, that Judge gave his entire 
concurrence. 

We now hold, as in that case, that the Court of Ordinary 
in our State, cannot be deemed a Court of limited jurisdiction 
in the sense contemplated, by the reason of the rule under 
consideration. That our Court of Ordinary, as regards tes- 
tate and intestate estates, is a Court of general jurisdiction, in 
the same way in which in our State the Superior Court is a 
Court of general jurisdiction; for that Court, in the most 
extensive sense of the term, cannot be said to have a general 
jurisdiction. Over the subject of testate and intestate estates, 
the Court of Ordinary has entire and complete jurisdiction, 
created by the Constitution, and not by Statute, until the case be 
removed by appeal—just the same jurisdiction, until such 
appeal, as the Superior Court has after it. As regards the 
subject-matter of such estates then—every presumption in 
favor of the jurisdiction of the Court of Ordinary should be 
made, which should be made in favor of the Superior Court, 
after the case reaches it. And there can be no doubt, that 
the rule to which we have been referring, would not be appli- 
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cable to the Superior Courts. But I refer to the case of 
Tucker vs. Harris, for the reasons of this opinion more at 
large. 

In our judgment, no error was committed by the Court be- 
low, in admitting the letters of guardianship. 

[3.] During the trial of this case, the testimony of one Har- 
rison Eason was permitted by the Court to be read in evidence, 
in which the witness testified that he purchased a set of mill- 
irons from the tenant of the tract of land, which was claimed. 

It was insisted that the claim was interposed for delay only ; 
and damages were on this account claimed. Whether or not 
such damage had resulted from this claim, was the issue tried 
in this case. The testimony in question, was offered, to show, 
that while the claimant was in possession, his tenant, Dorster, 
sold this set of irons, belonging to the place, to the witness ; 
and they were removed from the place, to the loss and damage 
of the plaintiffs. 

In our opinion, this was not such damage as is contemplated 
by our Statute. It was not damage resulting only from the de- 
lay occasioned by the claim; but, it was a tort committed by 
the tenant, for which he was liable; and there was quoad this 
act, no privity between the tort feaser and these claimants. 
The Court below, therefore, erred in our opinion, in permitt- 
ing this testimony to go as evidence of such damage. 

[4.] During the progress of the cause, William Dougherty 
and Young J. Long, esqr’s were permitted to give testimony, 
to which objection has been made by the plaintiffs in error. 

Mr. Dougherty stated upon cross-examination, that after 
the decision of the Superior Court, (on points arising out of 
the main issue in the case, and which had been taken to this 
Court and decided) he had advised the withdrawal of the claim 
to avoid damages. This testimony was in our opinion correct. 
For reasons which will be hereafter found in the opinion of 
this Court, damages may be recovered, either for the inter- 
position of a claim for delay only; or a continuance of such 
claim for delay only, and after a discovery of its injustice, 
though it were in good faith interposed. 
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Mr. Dougherty’s testimony, consequently, was material to 
the inquiry, as to whether or not this claim had been con- 
tinued unreasonably after the claimants were advised of its 
weakness in Law. The testimony was material, in order to 
show the animus of the claimants in continuing to keep the 
case pending, if they did so keep it; and in this point of view 
was proper. 

The testimony of Mr. Long was offered as showing or tending 
to show, that Mr. Conyers,'one of the claimants, heard 
what he, the witness proclaimed on the day of sale, referred 
to in the statement of facts, as to his believing that the re- 
ceipt was fraudulent, and that he would not give up the lien of 
the mortgage ; and that notwithstanding this, Conyers persisted 
inhisclaim. Certainly this was weak testimony, for the purpose 
offered. But it was some testimony, and may, according as it 
was received by the jury, in connection with all the proof, 
have been considered as serving also to show the motive of the 
claimants, in commencing and continuing the claim—and in 
this point of view it too was proper. 

[5.] In his charge to the jury, His Honor Judge Hill in- 
structed them, that “‘the question of title was settled, and could 
not be considered by them, and that the only question for them 
was, whether the claim was interposed for delay only.” 

The Court, in all probability, intended to be understood as 
saying, that the question of title as such, was not then in con- 
troversy ; that is to say, that it was not necessary for the jury 
to determine in this proceeding, whether or not the claimants 
were to have and take the premises in dispute. If the Court 
intended to say, that the question of title was not to be con- 
sidered in that investigation, and could not be looked to as 
evidence of the motive, in claiming or continuing the claim, 
then the Court was wrong. Of course, if upon trial of this 
issue, it was found that the claimants had strong probable 
cause to believe that they had a good title in law to the prem- 
ises, and if they could show by proof that they had such title, 
this title would afford (even though it had proven upon final 
trial in Court, not to be the best title to the premises) strong 
VOL. xIv. 5 
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presumptive evidence in favor of the conclusion, that the claim 
was interposed, not for delay only, but in good faith to try the 
strength and sufficiency of this title. 

[6.] Further, the Court in this case, charged, “that if the 
claimants made this claim under the advice of counsel which 
was wrong and grossly unskilful, they were not protected nor 
excusable.”’ 

In two respects, this portion of the charge, was, in our opin- 
ion, wrong. 

First, there was no evidence of grossly unskilful advice by 
counsel in the case. Nothing could be looked to as wearing 
the shape of such testimony, except the failure of the claimants 
to succeed in their cause. And we think that it would indeed 
be Iaying down a new and dangerous rule, if we were to sanc- 
tion the position, that the final disposition of a cause in Court is 
to be considered as the measure of the counsel’s skill in advising 
its prosecution ; or that a counsel’s success in a case, is to be 
always considered the test of his skill in advising its institution 
or continuance. 

It is true, that the claimants failed in this cause; but such 
failure is no evidence that they were not well and judiciously 
advised by their counsel. We have no hesitation in saying, 
that in our opinion, our brother who advised, and for a time 
prosecuted this claim, gave judicious and proper advice. It 
was certainly a point of difficulty which was presented to him, 
depending on circumstances which he could not entirely foresee; 
and on legal principles, upon which there might well be a differ- 
ence of opinion, among the most learned of the profession.— 
And I have authority to say, that but for very peculiar circum- 
stances influencing the application of the law, and which could 
not perhaps have been anticipated by the counsel, the opinion 
of this Court upon the main issue might have been different, 
and the result accordingly have been otherwise. 

It was erroneous then fer the Court to charge upon a suppo- 
sed state of facts, viz: the unskilfulness of counsel, which did 
not exist in the evidence; because it is not expedient, proper, 
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or legal that the failure of the claimant’s case should be regar- 
ded as such evidence. 

[7.] Taking the view which we do of this point, it is also our 
opinion that in this connexion the Court below should have char- 
ged, that if the case were in good faith commenced and contin- 
ued by the claimants, under and by reason of advice of counsel 
in equal good faith, sought and acted on by them, even though 
such advice proved to be founded upon an erroneous view of the 
matter, still they were not responsible as having interposed the 
claim for delay only. And we think it was error in the Court 
not so to have charged the jury. 

[8.] It is alleged as error, that the Court below also charged, 
that if claimants made this claim in the first instance honestly, 
and from confidence in their title, and any time afterward dis- 
covered it was not good and ought not to prevail, and did not 
withdraw their claim, as soon as such discovery was made, and 
the forms of law would allow, they were liable for damages just 
as if the claim was made for delay in the first instance.” 

This obviously is the spirit of the Statute ; and unless this con- 
struction be given to the Act, the mischief contemplated is but 
partially remedied. It is a remedial Statute, and should be 
liberally construed. And we agree with Judge Hill in holding 
that a continuance of a claim case, which had been commenced 
in good faith longer than a reasonable time after the claimant 
shall have discovered that he cannot legally succeed, subjects 
the claimant to liability under the Statute, just as if he had in- 
terposed the claim for delay only. 

[9.} A verdict having been rendered against the claimants, 
they moved for a new trial, which was refused by the Court, 
and they now say that the Court erred in not granting the new 
trial on the foregoing grounds, and on the ground that the ver- 
dict was contrary to evidence. 

Upon an examination of the testimony, we are satisfied that 
there was some evidence on both sides. In our opinion, the 
preponderance was against the verdict of the jury, but not suffi- 
ciently so to suggest improper bias or gross misapprehension, 
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and therefore not sufficient to authorize any interference with 
the verdict on this ground. 





No. 7.—Sanrorp ADAMs et als. plaintiffs in error, vs. PHILIP 
FitzGERALD, defendant. 


[{1.}] At the hearing ofa certiorarino other errors shall be insisted upon in the 
argument by counsel, nor decided by the Court, than those which are sta- 
ted in the petition. ; 

[2.] Affidavits of illegality are upon motion and leave had, amendable instan- 
ter, by the insertion of new and independent grounds; provided the defen- 
dant will swear that he did not know of such grounds when the affidavit 
was filed. 

[3.] Before secondary evidence will be admitted, to show that the defendant, 
against whom a judgment has been rendered, and an execution issued in the 
Justice’s Court, was not served with the summons, inquiry should be made 
of the present Magistrate of the district for the original papers. 

[4.] When the verdict is clearly against justice, and the weight of evidence, 
appellate courts will seize upon any misdirection of the presiding judge, to 
order the case to be re-tried. 


Certiorari in Fayette Superior Court. Decided by Judge 
Hitz, April Term, 1853. 


The record in this case presents the following facts: Philip 
Fitzgerald had sundry Justice’s Court fi. fas. against Ben- 
nett Youngblood and Sanford Adams as endorser; which were 
levied on property of said Adams, who made his affidavit of ille- 
gality on the ground, among others, that no summons had ever 
been issued, or any copy served on him in the suit by which 
the fi. fas. were obtained, nor had he ever acknowledged service 
nor confessed judgment in that suit. At the hearing of this 
illegality, the defendant proposed to amend by adding, as a 
new ground, that the judgments were void, not being signed by 
the Magistrate. Before the amendment was made, the defen- 




















DECATUR, AUGUST TERM, 1853. 37 


Sanford Adams et als. vs. Philip Fitzgerald. 








dant made oath that he was not aware of these facts at the 
time that he had made his original affidavit. The defendant 
then went on to show by the testimony of the Justice of the 
Peace, who should have issued the summons, and by the Bailiff 
of the district, that no such summons was ever issued or served. 
He also proved that the papers of all the Magistrates since that 
time had been examined, without finding any such document, 
except the papers of the present incumbent, and of the Magis- 
trate who should have issued it, if issued at all. The jury re- 
turned a verdict for defendant, and the plaintiff sued out a cer- 
tiorart from the Superior Court. On hearing argument, the 
Superior Court sustained the certiorari, and ordered the case 
to be remanded for a new trial. 
To which decision the defendant excepts. 


Stong, for plaintiff in error. 
TIDWELL & FULLER for defendant. 


By the Court.—Lumpx1n, J. delivering the opinion. 


With considerable pains, we think we have succeeded in un- 
ravelling the tangled record in this case. 

In 1842 nine judgments were obtained by Philip Fitzgerald, 
against Bennett Youngblood as principal, and Sanford Ad- 
ams as endorser, in the 549th district of this State; eight of 
which were for $30 each; and one for $25. Executions were 
immediately issued, and two of the fi. fas. were satisfied from 
the sale of a piece of land, which the record states was the pro- 
perty of Adams. It seems, however, that it was the same land 
for which the notes were given, upon which these suits were 
brought. In 1847, the balance of the fi. fas. were levied on a 
tract of land belonging to Adams. He filed an affidavit of 
illegality upon several grounds: but the only one which it is 
necessary to notice is this, namely :—that he never was served 
with process, nor acknowledged service in these cases. 

The illegality was returned, as it should have been, to the 
Court from which the executions issued ; and here the litigation 
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was had, which laid the foundation for the present writ of error. 
At the hearing, Adams proposed to add an additional ground, 
not originally taken, and which he swore was not known to him 
at the time he filed the affidavit of illegality. He was allowed 
to make the amendment, and this is the first error assigned in 
the petition for a certiorari to the Superior Court. 

The plaintiff, Fitzgerald, having offered in evidence his fi. 
fas., and the judgments upon which they were founded, the 
burden was cast upon the defendant to prove a negative, to-wit : 
that no summonses were ever issued in these cases; and that 
he had never been served therewith, acknowledged service, or 
confessed judgment. And for this purpose he showed that he 
had searched various places where it was most likely these 
papers would be found, if in existence; and that there was no 
trace of them any where. 

It was objected that he had not applied to Simmons, who is- 
sued the summonses and rendered the judgments ; nor to Francis 
M. Handley, the present Justice of the Peace, who succeeded 
Simmons. The Court overruled the objection, and suffered 
secondary evidence to be introduced. Various testimony was 
submitted to the jury, who found a verdict for the defendant.— 
A certiorari was sued out; and upon the hearing, Judge Hill 
not only sustained it on all the grounds set forth in the petition, 
and ordered a new trial, but ruled in the first place that it was 
not competent for Adams to go behind the judgment in an ille- 
gality: and in the second place, that Adams was estopped from 
denying the validity of the judgments—having allowed the 
whole of the fi. fas. to be levied on his property, and two of 
them satisfied from the sale thereof as early as 1842. 

[1.] Without expressing any opinion, ourselves, upon these 
points, we are clear that the opinion of our brother Hill was 
extra-judicial in respect to them. By the rules of Court, the 
Judges are restricted expressly in their decision, to the errors 
complained of in the petition for certiorari; and these are not 
of the number. Appendix to General Index, p. 586. 

[2.] Again, we hold, there was no error in permitting the 
party, at the hearing, to amend his affidavit of illegality, by 
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adding a new ground, not known to him, when the affidavit was 
filed. (See Higgs vs Huson, 8 Geo. Rep. p. 317.) 

[3.] The failure to inquire for the original papers of John 
Simmons, the magistrate in whose hands the notes were placed 
for collection, was supplied by the deposition of Simmons, who 
was examined as a witness by the defendants in fi. fa., for an- 
other purpose. He testified, amongst other things, that he did 
not know where the original papers were. 

But there is one error in the judgment, in the Justice’s Court; 
on account of which, we hold Judge Hill was right in ordering 
a new trial, and that is, the letting in by the Magistrates, of 
secondary proof as to the want of service, &., before any in- 
quiry was made of Handley, the present Justice of the Peace 
of the District, for the original papers. He is the successor, 
remotely, though not immediately, of Simmons, who issued the 
summonses, and rendered the judgments; and we think that all 
the sources of information which were accessible to the party, 
could not be said properly to have been exhausted, until search 
was made among the archives and papers of file in Handley’s 
office, for the papers. It is made the duty, by law, of each re- 
tiring Justice, to turn over to his successor his book of entries, 
or a copy thereof, &c. ; and it is a fair presumption that all the 
papers appertaining to the office will be found in the possession 
of the last incumbent. 

[4.] Perhaps if we were entirely satisfied with the verdict, 
we might not feel it to be our duty to send the case to the pri- 
mary tribunal on account of this omission. But we are persua- 
ded that the preponderance of evidence is in favor of the plain- 
tiff in execution—whereas, it ought to be decidedly the other 
way to set aside the judgments of a Court, and the fi. fas. issu- 
ing thereon; and that too, seven years afterwards, and the de- 
fendant, seeking now to get rid of them, for want of service, 
having acquiesced in their validity. For not to advert to any 
other fact, Mr. Landrum, the sheriff, who sold the land in 1842, 
which paid off two of the fi. fas., testifies, that after he received 
the executions from Wood, the constable who levied them, he 
saw Mr. Adams, and informed him that he had them, and that 
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they were levied on one hundred acres of land as his (Adams’) 
property; to which Mr. Adams replied “ that it was all right ; 
that the notes were given for the land, and he was willing that 
it should be sold to pay the executions’. He further testified, 
that he was of the opinion that he showed Mr. Adams all of 
the fi. fas.; and was certain he exhibited to him a part of them. 

And what is the proof upon which the defendant endeavors 
to evade the payment of these executions ? 

Mr. Simmons swears that after he received the notes for 
collection, he saw Youngblood, and informed him that he had 
them, and that he had better see Adams, and he and Adams 
come and acknowledge service on the summonses, and save 
cost ; which Youngblood promised to do, and appointed a day 
for that purpose. That at the time specified, Adams came; 
but Youngblood did not attend. Witness stated to Adams that 
he had the notes for collection, and that he had better acknowl- 
edge service and save cost; to which Adams replied, “very 
well—it will be-all right’ —or words to that amount. That he 
issued summonses in said cases, but thinks Adams did not ac- 
knowledge service on them. 

If he did not, why, I ask, did Mr. Simmons enter up judg- 
ment and issue executions against him? If estoppels by record 
apply to Judicial officers, it would seem that he could not be 
allowed to deny his official acts. Mr. Simmons will not swear 
positively that service was not acknowledged by Mr. Adams: 
which is the most reliable, his memory about the matter, which 
he admits to be indistinct, or his public conduct as a sworn Ma- 
gistrate? If he rendered judgment against a party that was 
never served, he was guilty of mal-practice and gross official 
misconduct. The doubt of the witness, therefore, at this dis- 
tance of time, more than seven years having intervened, is 
more than outweighed by the presumption that he did his duty. 
Besides, where are these original papers? It is in proof by 
Mr. Simmons, that he issued them. They furnish the written 
evidence of service. To rebut this, the strongest testimony should’ 
be required. Probability, inference and conjecture, drawn en- 
tirely from parol proof, and that of the vaguest character, are 
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wholly insufficient to vacate the solemn judgments of a Court. 
Such a practice would be dangerous in the extreme. 

And what is the testimony of Archibald McKarchem, the 
bailiff of the district at that time? That to the best of his re- 
collection, he never served either of the defendants with copies 
of the summonses. He admitted that he may have served the 
process, but if so, he had forgotten it. He is certain he never 
did serve the parties in these cases. He further stated that 
there were frequently two constables in the district, but that in 
April, 1842, to the best of his recollection, there was but one. 

The act of 1850 (Cobb’s Digest, 529) provides, that in all 
cases, when the error committed by the Justice’s Court is an 
error in law, which must finally govern the case, that it shall be 
the duty of the Judge of the Superior Court to make a final de- 
cision on the case, without sending it back for a new trial with 
instructions. 

And concurring, as we do, with our brother Hill, that in a 
proceeding of illegality, it is not competent for the parties to go 
behind the execution, and attack the judgment upon which it 
issued, had he for this reason arrested the case, instead of re- 
manding it for a re-hearing, we are inclined to think that he 
would have been sustained. 





No. 8..—GzrorGE RowELL, Adm’r, plaintiff in error, vs. JOHN 
BIG Ley, defendant. 


[1.] Where there is some evidence on both sides, even though the verdict be 
against the strong preponderance of the testimony, unless that preponder- 
ance be so great as to be suggestive of improper bias or gross misapprehen- 
sion, and that to an extent which shocks the understanding and moral sense, 
a reviewing Court will not disturb that verdict. 


Trover, &c., in Coweta Superior Court. Tried before Judge 
Hitz, March Term, 1853. 
VOL. XIV. 6 
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This was an action of Trover to recover certain negroes, 
brought by John Bigley against John B. Russell, since decea- 
sed, and whose administrator is the plaintiff in error. Russell 
had intermarried with the daughter of the plaintiff, and the ne- 
groes in question, had been sent to the house of defendant, and 
remained until his wife’s death, when this action was brought. 
Several witnesses were introduced by the plaintiff, who testified 
that when he sent the negroes to Russell, and at various times 
thereafter, he had told him that he did not intend these negroes 
for him; that he intended to keep them himself: but would at 
some time procure others which he would give to Russell—and 
that Russell had several times admitted the right of ownership 
in the plaintiff, by asking his permission to sell them. On the 
other hand, defendant introduced witnesses, testifying to vari- 
ous sayings of plaintiff, recognizing ownership of the negroes in 
Russell ; and one witness stated that ‘he once heard defendant 
ask plaintiff for a title or deed to the negroes; when plaintiff 
replied that it was not necessary; for his sending the negroes 
home with his daughter, was as good a title as the law could 
make”. The jury found for defendant, when on motion of 
plaintiff, the Court granted a new trial, on the ground that the 
verdict was contrary to law and to the evidence. To which de- 
cision defendant excepted. 


McKun tey for plaintiff in error. 
Hammonp for defendant. 
By the Court.—Starnus, J. delivering the opinion. 


[1.] In our opinion, there was error in the decision of the 
Court granting a new trial in this case, on the ground that the 
verdict was contrary to evidence. 

We have repeatedly held, that a reviewing Court should not 
disturb the verdict of a jury, where there is some evidence on 
both sides, even though the verdict be against the strong pre- 
ponderance of the testimony, unless that preponderance be so 
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great as to be suggestive of improper bias, or gross misappre- 
hension on the part of the jury, and that to an extent which 
shocks the understanding and moral sense. __ 

There was some evidence here for the defendant, although 
the weight of testimony was against the verdict. But we see 
nothing to authorize the conclusion, that this was so, to such an 
extent as to indicate improper bias, or gross misapprehension ; 
and therefore we think the Court erred in granting a new trial. 

Let the judgment be reversed. 





No. 9.—Eiyan Birp, plaintiff in error, vs. THE STATE OF 
GxoRGIA, defendant. 


[1.] The grand jury which found the bill, and the traverse-jury put upon the 
prisoner at the trial, were summoned without a writ of venire facias: 
Held, that the omission is not ground either te arrest the judgment or for a 
new trial. 

[2.] On the first day of the Term, there being seven cases of murder on the 
Docket, the presiding Judge ordered the Sheriff to summon a number of cit- 
izens to attend to serve as talesmen, who attending, were selected and 
brought in at the trial as talesmen, to complete the panel: Held, that this is 
no ground for a new trial. 

[3.] The State, on a trial for murder, proved the killing, and the attending cir- 
cumstances and closed. The prisoner then proved facts and circumstances, 
going to rebut the presumption of malice: Held, that it was then competent 
for the State to prove in sur-rebuttal, express malice. 

[4.] If evidence of a given fact be withheld from the jury illegally, yet the 
cause will not be remanded for a new trial, if it is perfectly clear that the 
proof of the fact could not affect the verdict. 


Indictment for murder, in DeKalb Superior Court. Tried 
before Judge Hiu1, April Term, 1853. 


This cause came up on exceptions to the decision of the 
Court on a motion for a new trial. The defendant having been 
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tried and convicted of the offence of murder, moved for a new 
trial on the following grounds: 


Ist. Because no venire facias had been issued to the Sheriff 
to summon the grand jury who found the bill, or the regular 
panel of the petit jury who tried it. It appeared by evidence, 
that the grand and petit jury lists had been drawn and record- 
ed, and a copy thereof given to the Sheriff, who had summoned 
them without a venire ; and this fact was not known to the 
prisoner until after the trial. 


2nd. Because the presiding Judge, observing that there were 
seven cases of murder on the docket, had, on the first day of 
the term, and before this case was called, directed the Sheriff 
to send out into the county, and summon citizens to be in at- 
tendance at the Court. They were not required to attend for 
any particular case, but generally to attend the Court. 


3d. Because, when the prisoner was put upon his trial, and 
the regular panel was exhausted, without obtaining a jury, a list 
of those whom the Sheriff had summoned as above stated, was 
handed to the prisoner as a list of the tales jurors. Upon 
objection being made by the prisoner, that they had not been 
legally summoned, they were ordered by the Court to stand 
aside, and the Sheriff was directed to summon a panel of tales- 
jurors; when twenty of the former list were again summoned 
by the Sheriff and put upon the prisoner—he objecting to them. 

4th. Because when, during the investigation of the case, the 
prisoner, in his defence, had offered evidence of former amity 
between him and the deceased, and of provocation on the part 
of the deceased, the Court permitted the State to introduce, in 
rebuttal, evidence of malice on the part of prisoner. 

5th. Because, when the prisoner had introduced testimony 
to show that deceased had cut a certain wagon with an axe, 
(which was the origin of the quarrel resulting in the homicide) 
and the State, in rebuttal, had proven by a witness that he had 
afterwards examined the wagon, and found no marks of injury ; 
and the prisoner offered other testimony to prove that deceased 
had cut the wagon; the Court refused to permit it. 
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The motion for a new trial was overruled by the Court— 
which decision is assigned as error. 


Ezzarp & CoxquirTt, for plaintiff in error. 
TIDWELL, Sol. General, for defendant. 


By the Court.—NisBEt, J. delivering the opinion. 


[1.] The grand jury that found the indictment; and the 
petit jury which was put upon the prisoner at the trial, were 
summoned by the Sheriff and returned without a venire. The 
question is, whether the want of the vendre is ground for an 
arrest of the judgment, or for a new trial, motions for both 
having been made before the Court below and refused. At C. 
Law the jury is summoned by a venire, and the Sheriff makes 
return of the writ, with his action under it. (1 Chitty’s Crim. 
Law, 505 to 509.) Our Statute of 1799 has affirmed the C. 
Law, and requires the writ and a return thereon. (Cobb's NV. 
D., 547, 548.) Our opinion, notwithstanding is, that the want 
of the venire is not such a defect as will vitiate the verdict and 
arrest the judgment—the trial in other respects, being accor- 
ding to law. 

If growing out of the want of a venire, or coupled with that 
defect, there is any thing going to show that the prisoner has 
not been tried by an impartial jury bonz et legales homines, it 
would be a ground for a new trial. We are aware that in this 
opinion we are in conflict with American authority. (The Peo- 
ple vs. McKay, 18 John R., 212. The State vs. Dozier, 2 
Spear, 211. 1 Richardson, 188.) 


These cases are not obligatory ; they advise, but do not com- 
mand: and as to the usage at C. Law, of placing a venzre in 
the hands of the Sheriff, we find that there is sufficient in our 
statutes to authorize a departure from that. Judge Spencer, 
whilst arresting a judgment in the People vs. McKay, because 
there was a seal wanting to the vendre, and therefore no venire, 
concludes his opinion, as if reluctant to yield common sense to 
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a bare technicality, by saying, “we do not feel ourselves au- 
thorized to dispense with a process required by the Common 
Law, and also by the Statute, although we may not see much 
use in continuing it.” 

And the two cases from South Carolina are weakened in 
their authority by a conflict between them and the principles 
enunciated by the same Court, in The State vs. Massey, and 
The State vs. Baldwin, 2 Hill R., 379. 

In these cases motions were made for new trials, and in ar- 
rest, on the grounds that the jury list had not been made from 
the Tax returns according to the act of 1799, and that several 
of the panel were not free-holders, entitled to vote according to 
‘the Constitution of South Carolina, as it was in 1799. These 
grounds were overruled by the Court of Appeals, because not 
taken before the Circuit Court, yet the Court proceed to give 
their opinion upon them. It is true that no question is mooted 
directly in regard to the necessity of a venire, but Mr. J. 
O’ Neal, and through him, the whole Court, holds that the re- 
quirements of the Statute as to the mode in which the juries 
are made up, and as to their qualifications, are purely directory 
to public officers in the discharge of their duty; and if they 
fail to discharge it, it does not vitiate the array—nor is it any 
objection to the polls. The act, he further says, was not inten- 
ded to secure any right, benefit or privilege to the defendant, 
but was merely to regulate the drawing of the jury in such way 
as to divide the duty of serving on the jury among the inhabit- 
ants of a district—and that he is not prejudiced, if the jury for 
his trial, are from the vicinage, (the district where the offence 
was committed) and have all the other legal qualifications. I 
do not see why the reasoning of this learned Judge does not 
apply with equal force to the requirement of the Statute, that 
a venire shall issue to summon the jury. Is that not also direc- 
tory to public officers in the discharge of their duty? Was 
that intended to secure any right, benefit or privilege to the de- 
fendant ; and can he complain, if the jury which tries him is 
from the vicinage, and has the legal qualifications; that they 
were not empannelled through the formality of a writ? There 
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are other cases in the American books on both sides: of the 
question—I do not think it necessary to notice them. Our 
judgment is founded on our own Statutes. From these, 
we think it clearly demonstrated, that the right of the 
defendant to an impartial trial by jury, is as fully protected 
here, without the venire, as it is in England with it; and that 
the writ adds nothing here, to the security of that right. If 
these things be so, then this defendant has no right to complain. 
His complaint is not founded upon abuse, conception, partiality, 
or any thing of that sort; but upon the fact that a legal right, 
to wit: the right to have the grand and traverse jury summon- 
ed by writ of venire facias has been denied to him. He is en- 
titled to stand upon all his legal rights; and most willing are 
we, in a case involving life, to seize upon any right which the 
laws give, to rescue even him, too clearly a murderer, from the 
doom which we are satisfied he merits. We have, however, 
made up our minds, after great consideration, that the empan- 
neling of the juries after a summons without a venire, is not in 
Georgia, the violation of a legal right. 

In England, those who are to serve on the grand and petit 
juries, are ascertained by Law as a class—that is to say, the 
qualifications of jurors are determined by Law. When a jury 
is to be convened, the process of venire facias is awarded on 
the roll, which is a precept directed to the Sheriff, commanding 
him to cause to come a certain number of subjects, who are by 
Law entitled to serve as jurors. To compel attendance, upon 
awarding the venire in the Common Pleas, there issues the 
Habeas Corpora and Distringas Juratores ; but in the King’s 
Bench and Exchequer after the venire, they proceed upon the 
distringas alone. The names of the jurors are not given in the 
writ. No authority nominates to him the individuals to be 
summoned and returned. He is left to fill out the list himself 
from that body, from which jurors are, for the term, to be ta- 
ken. The duty of summoning the jurors is one of some discre- 
tion, and great responsibility ; therefore, and hence, too, the ne- 
cessity of a return of the process. When executed, he returns the 
process with his actings thereon—that return embraces the 
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names of the jury summoned, and identifies the jury summoned 
with the jury which is empanneled, either as a grand or petit 
jury. (3 Bac. Abr. title Juries.) It is obvious enough, from 
these considerations, that it would be impossible to dispense 
with the vendre and the return in England, without disordering 
the Judicial machinery, and endangering the purity of trial 
by jury. But how is it in Georgia? Here the whole matter 
is arranged and concluded by Law, and the Sheriff is merely a 
ministerial officer. The Law, through the action of Judicial 
functionaries, determines the individuals who at each term of 
the Court are to constitute the grand and petit juries. By the 
act of 1805, the Justices of the Inferior Court of the several 
counties, together with the Sheriff and Clerk, biennially, in 
the month of June, select from the books of the Receiver of 
Tax Returns, “fit and proper persons to serve as Grand Ju- 
rors’. And if the selection is not made at that time, they are 
' required to make it at or before the next Superior Court for the 
county, to be held thereafter. This is called revising the 
Grand Jury list, and this selection defines and fixes the body 
of citizens who are to constitute the Grand Jurors for the en- 
suing two years. With the Justices of the Inferior Court is 
deposited the power of determining who of tax paying citizens 
are “fit and proper persons” to serve as Grand Jurors. A 
highly responsible trust it is, and not unfrequently, in some 
counties, exercised without proper regard to the fitness of the 
persons selected; or with too decided reference to the party 
politics of the county. But in no instance, within my knowl- 
edge, exercised with reference to any sinister influence upon the 
criminal administration of the Laws. A list of the persons so 
selected, they are required to transmit, under their hand and 
seal, to the next Superior Court of the county. The Clerk 
of the Superior Court, immediately upon receipt of this list, is 
required to enter the same fairly in a book provided for that 
purpose. And here we have the record of the whole body of cit- 
izens who are to constitute the Grand Juries of the County.— 
The Judge of the Superior Court, at the Term to which the 
list is thus transmitted, causes tickets to be made out with the 
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names of the selected persons endorsed thereon, and placed in 
a box provided for the purpose, with two apartments, marked 
Nos. land 2. This box is then locked and sealed by the Judge, 
and left in the care of the Clerk, and the key with the Sheriff, 
not to be opened by any one, on any pretence whatever, except 
as provided for by Law. From the Jury-box, thus carefully 
constituted and secured, the Grand Jury for each term is ta- 
ken in this wise—the Judge of the Superior Court, in open 
Court, breaks the seal and unlocks the box, and causes to be 
drawn out of the apartment marked No. 1, not less than 23, nor 
more than 36 names, “an account of which” is taken by the 
Clerk—that is, a record of the drawn Jurors is made by the 
Clerk at the time of drawing. The names drawn, are then 
deposited in apartment No. 2. When in the drawing, apart- 
ment No. 1 is exhausted, it proceeds out of No. 2; and the 
names taken from No. 2 are returned at once, to No. 1, and so 
on alternately. By the act of 1815, if on any account, the . 
Judge of the Superior Court shall fail to draw the Grand and 
Petit Juries the Justices of the Inferior Court, together with 
the Sheriff and Clerk, are required, in like manner, to draw 
them for the next term, at least 60 days before the commence- 
ment of the term. The Petit Jury box is constituted and se- 
cured, and the Juries drawn in, substantially, the same way.— 
The Grand and Petit Jury lists, thus drawn, are each annexed 
to a precept by the Clerk, and the precepts, with the lists, are 
by him handed to the Sheriff or his deputy, within three days 
from the drawing ; which precepts he is required to execute by 
summoning the persons named in the respective lists, ten days 
before the sitting of the Court for which they are drawn, and 
by returning them into Court; in which return he is required 
to set forth the names of the persons summoned—the time 
when they were summoned, and the names of those not sum- 
moned, with the reasons why they were not summoned.— 
(Cobb’s N. D., 549, 550, 552, 547, 548.) 

By this recital, it is apparent how carefully the Laws of 
Georgia guard the selection, summons, and empanneling, of 
both grand and petit juries. And it is to be noticed, that 
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whilst a precept issues to the Sheriff to summon them, yet he 
has no discretion whatever as to the persons—they are ascer- 
tained by law, through the action of the Justices of the Infe- 
rior Court in selecting the body of citizens who are to serve as 
jurors, either Grand or Petit; and of the Judge of the Superior 
Court in drawing them for each term. A record is kept of 
the whole body as selected, and a record is kept of each Jury 
drawn for the service of each term. A list of those drawn ta- 
ken from the record, is handed to the Sheriff—those and those 
only can he summon. Again, when served and returned, a 
record is again made of the names of the jurors summoned.— 
So that the record of the drawn list is a check upon the record 
of the summoned list. They must be identical. From the 
list returned, which is one and the same with the list drawn, 
the panels are made up. Now in the case before me, every 
requirement of the law was fulfilled, except handing to the Sher- 
iff, with the lists of the drawn jurors, a precept, or writ of ve- 
nire. 

The juries were regularly drawn, and as drawn recorded.— 
A list of each jury so drawn and recorded, was handed to the 
Sheriff; he summoned the jurors named in the lists, and made 
return thereof; the Jndictment was found by the Grand Jury 
thus drawn, summoned and returned; and the Panel of the 
Traverse-jury which was put upon the Prisoner, is the list of 
Petit Jurors drawn, recorded and returned. Is it not clear that 
every requirement of our Statute, as to the manner in which 
trial by jury is regulated, so far as the rights of the Prisoner 
are concerned, was complied with? Was he in any conceiva- 
ble degree prejudiced by the omission of the precept? If he 
was not, no legal right was violated. In this case, with the ve- 
nire, no right or privilege could have been afforded to him, 
which he did not in fact enjoy. With such securities as our 
Statutes provide for empanneling juries; greater, far greater 
than those provided by the C. Law; and all responded to on 
this trial; with no allegation of bias, prejudice or corruption, 
it would be a sin against’ common sense, and a childish adhesion 
to technicality, reproachful to the Judicature of the State, to 
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arrest the judgment, or remand the case for a re-hearing. At 
the same time, we do not rule that the vencre ought to be dis- 
pensed with; the Statute requires it, and it is therefore impor- 
tant to the rights of other persons. A juror, for example, 
would not be m contempt for non-attendance, if not summoned 
under it. Nor would the Sheriff be guilty of a breach of duty, 
if he declined to summon the juries without it. We meet this 
question on a motion for a new trial and in arrest, upon a state- 
ment verified, that the defendant did not know of the defect, 
until after the trial. But for this statement, it is by no means 
clear that if we believed the exception good, we could entertain 
the motion. The record does not disclose the want of a ve- 
nire. The party plead to the merits. Other Courts who have 
held the vendre indispensable, have held the defendant bound 
to plead it in abatement. (Prince 660, 9 Geo. 58, 4 Dev. 305, 
6 Blackf. 248, 4 Ibid 72,5 Port. 474, T Port 526.) 

[2.] There being seven capital cases on the Docket at this 
Term of the Court, in view of that fact, on the first day of the 
Term, Judge Hill directed the Sheriff to send out into the 
county, and summon a large number of citizens to be in atten- 
dance upon the Court. This act is assigned for error. In the 
argument, it was denounced as being without warrant in any 
law of the land, or usage of the Courts; as being unjust to the 
prisoner, and as evincing an overweening zeal on the part of the 
Court, to convict. The connection which this cause has with 
this act of the Court, is simply this, that when the jury came 
to be made up, talesmen were taken from those citizens thus 
brought within call of the Court. We see in this act no viola- 
tion of Law; no anxiety to convict; and no injustice to the 
defendant: but on the contrary, it was the exercise of a power 
never before questioned ; not calculated to prejudice the pris- 
oner’s case, but eminently calculated to ensure an impartial 
jury; and was a commendable forecasting provision, for expe- 
diting the business of the Court. An act which is entitled to 
receive, and does receive the unqualified approval of this Court. 
It was an expedient act in reference to the business of the 
Court. With a large docket of civil cases, and seven cases for 
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murder before him, and the time allowed for holding the Court 
limited ; lying under an obligation to dispose of the whole dock- 
et if possible, and more especially to deliver the jail; it was 
the duty of the Court to provide for the exigencies of the Term, 
and so to arrange the business of the Court as to fulfil that ob- 
ligation. He had a right to believe that each capital case 
would require a full panel of jurors; and that to procure them 
after the cases respectively were called, would require a great 
deal of time, and would greatly hinder and retard the business 
of the Court. It was expedient to avoid this, by ordering into 
the Court-yard, a number of citizens sufficient for the purposes 
of the Criminal Docket. 

It was authorized by Law. The power to arrange the order 
and to provide for the probable necessities of the business of the 
Court, is incident to all Courts. Summoning these citizens 
was not an order to bring in talesmen for any particular case ; 
it was an order to bring them within convenient reach of the 
Court, when it might become necessary to order talesmen. The 
order was general to summon them to attend, in consequence of 
the number of capital cases on the docket. Indeed, the Sheriff 
was instructed not to summon them for any particular case ; 
the command was to summon citizens to attend upon the busi- 
ness of the Court. It was argued that this procedure was in 
violation of law, because it was an order for talesmen in advance 
of the calling of the cause ; the counsel insisting, that by our 
Statute, the talesmen must be taken from by-standers upon an 
order to be granted, only when from challenges or otherwise there 
shall not be a sufficient number of jurors to determine the case. 
I have already suggested that this was not an order for tales- 
men, but only-a provision for talesmen, when at the proper 
time they should be called for. Our act of 1799 provides, that 
“when from challenge, or otherwise, there shall not be a suffi- 
cient number of jurors to determine any civil or criminal cause, 
the Court may order the Sheriff, or his deputy, to summon by- 
standers, or others, qualified as hereinbefore required for the 
trial of such cause or causes sufficient to complete the panel.” 
{Cobb’s D., 548.) At C. Law tales jurors were taken from the 
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by-standers—not so here. They are taken from by-standers or 
others. By our act, others may be summoned upon order of 
the Court. The Court may, if needs be, send out to the remote 
limits of the county for them. That is just what he did in this 
case, and as we think, by authority of the Act of 1799. The 
citizens were brought in, and when the case was called, and it 
became apparent that from the original panel there was not suffi- 
cient number of jurymen to determine the cause, then, and not 
until then, was the Sheriff directed to make up a full panel.— 
Then it was that the panel was arrayed, from which the Jury 
was selected, which tried the plaintiff in error. 


The course taken by the Court, was calculated to secure an 
impartial jury. Better, far better, that the citizen shall be 
tried by a jury selected from men brought from their homes— 
honest, uncommitted, unbought, and unmerchantable men, than 
by the professional, loafing jurymen who hang about some of 
our Court-houses—material, to be used, if ever it should happen 
that prosecutors, or prosecuting officers; or defendants, or de- 
fendants’ counsel; or Sheriffs, are to be found so forgetful of 
every honorable obligation, as to bring them into the jury-box. 
It concerns the purity of the Criminal Administration, that the 
Judges of the Superior Courts be sustained in just such a course 
as that taken by Judge Hz in this cause. 


A list of the persons summoned as above stated, was handed 
to the prisoner when put upon trial, as a list of tales jurors to 
complete the panel; and objection being made that they had 
not been legally summoned, it was withdrawn; and the persons 
named therein were directed to stand aside. The Sheriff was 
then directed to bring in talesmen, and twenty of those persons 
were summoned, and put upon the prisoner. It is objected that 
these twenty were illegal jurors. What has been already said, 
disposes of this objection. One ground of objection to them, 
however, taken by counsel, merits notice. Assuming that the 
list presented to the prisoner was the tales put upon him, and 
that upon objection made, were by the Court held disqualified ; 
they say that no one of that list can be afterwards sworn on 
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the jury ; and if sworn, it is ground for new trial. (1 Chitty’s 
Crim. Law, 423.) 

Without controverting the legal proposition, we think that it 
has no application to the facts of this case. The list of names 
handed to the prisoner, as the summoned tales list, was not ad- 
judged disqualified. The Court made no decision upon the ob- 
jection stated by the prisoner. Upon its being made, the pros- 
ecutor withdrew the list ; and thereupon the Court directed the 
persons to stand aside, and the summoning and arranging of 
the panel then proceeded, and the talesmen were brought in 
from the by-standers; some of them brought there by the pre- 
vious order of the Court—which order we have already ruled 
legal. These twenty, therefore, did not oecupy the position of 
jurors challenged and held disqualified. If, indeed, the Court 
had held as he did not hold, that the objection was valid, to wit : 
that the bringing of these men there under the order of the first 
day of the term disqualified them as tales jurors, we would 
overrule that decision. 

[3]. The State relied upon the facts first proven, as making 
out a clear case of murder—the malice ingredient being implied, 
as it clearly was reasonably to be implied, from all the circum- 
stances of the killmg. The prisoner then put in evidence facts 
which went to some extent in rebutting the presumption of mal- 
ice. The State then asked leave to strengthen its case, by 
proving express malice ; and it being granted, the prisoner ex- 
cepted. Upon what ground, I confess my inability to see.— 
Surely it is not necessary to discuss this point. 

[4.] We are also satisfied that the evidence of the prisoner 
to prove that the wagon was in fact cut by the deceased, ought 
to have been admitted. It was an error to exclude it, but we 
cannot send the cause back on that account, because, having 
read the whole of the testimony most carefully (amounting to 
about one hundred manuscript pages) we are perfectly sure, 
that if the fact had been proven by fifty witnesses, it could not 
have varied the verdict ; and that with that fact in evidence, it 
would be still as clear a case of murder as any which it has fal- 
len to the lot of this Court to review. 

Let the Judgment be affirmed. 
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No. 10.—Jeptua V. Jounson, plaintiff in error, vs. THE 
STATE OF GEORGIA, defendant. 


[1.] On an indictment for a rape, the prisoner may be found guilty of an 
assault with intent to commit the offence. 

[2.] In crimes which require force as an element in their commission, there 
is no substantial difference between an assault with intent, and an assault 
with attempt to perpetrate the offence. 

[3.] Witnesses may be competent, and yet their testimony attended with 
circumstances, which may be calculated, more or less, to impair its credit 
or weaken its force with the jury. 

[4.] The Civil Law abounded in restrictions upon the admission of testimony. 
Its principle was exclusion, whenever any possible motive could operate, to 
produce falsehood. 

[5.] The same principle grew up at an early period in England, while juries 
were composed of rude and illiterate men. 

[6.] At the present day, the Courts both in England and in this country, are 
constantly struggling to enlarge the rules for the admission of testimony. 

[7.] The Act of '27, Victoria, ch. 85, for “improving the law of evidence,” 
is very good as far as it goes, but stops short of the necessities of the 
age. 

[8.] Truth, common sense and enlightened reason, demand the abolition of 
all artificial rules, which withhold from the jury any fact, which would 
assist them in finding a right verdict. 

[{9.] In criminal trials, before the examination commences, either the State 
or the defendant may require, that the witnesses should retire, in order to 
each being questioned in the absence of the others. 

[10.] Positive testimony must always outweigh that which is negative. 
Where one witness testifies, that a fact transpired at a given place, and as 
the witness supposed, between the hours of eight and ten in the forenoon ; 
and another swears that he was in the neighborhood of the place from 

seven o'clock in the morning till two in the afternoon, and saw nothing of 
it, the apparent inconsistency may be reconciled, by supposing that one 
or both of the witnesses was mistaken as to the exact time. 

[11.] A verdict in accordance with the weight of evidence and with justice, 
ought not to be set aside on account of an erroneous instruction given by 
the Court, to the jury. Much less will it be disturbed under such circum- 
stances, because it is apprehended, the jury may have misunderstood the 
charge given them by the Court. 

[12.] If counsel have reason to fear, that the jury do not understand the 

instructions given to them, they should suggest it at the time of trial, in 

order that the Judge may be more explicit. 


LT I AR, a ee RRNESEE-weeaceemerteeere 
















































Dene eneerroRreRerennnsemnene 





an 


a ci ie Bi a at alin a SS a aa Sel ee Mahe il 


56 SUPREME COURT OF GEORGIA. 
Jeptha V. Johnson vs. The State of Georgia. a 








Indictment for rape, in Heard Superior Court. Tried be- 
fore Judge Hitt, April Term, 1853. 


This was an indictment, containing two counts: The first in 
the usual form, for the offence of rape on Susan Stallings. 
The second count charged the defendant with an assault with 
intent to commit a rape; but in the stating part, it alleged, 
that the defendant “violently and feloniously did make an 
assault on her, the said Susan Stallings, and then and there, 
forcible and against her will, her the said Susan Stallings, 
violently and feloniously did attempt to ravish,” &c. On this 
indictment, defendant was arraigned and put on trial. 

It appeared from the testimony of Susan Stallings, a young 
girl fourteen years of age, that she was returning one Saturday 
morning to her father’s house, from her brother-in-law’s ; that 
about half a mile from her father’s, the prisoner, whom she 
had never seen before, met her in the road; he was on horse- 
back—she walking. He stopped and asked her some questions 
about where certain persons lived, which she answered and 
passed on; that prisoner dismounted, left his horse standing 
in the road, and overtook her, seized her, and attempted vio- 
lence upon her person ; but did not effect his purpose. After 
she was released, she ran home, and immediately told the cir- 
cumstances to her mother. Her description of the person 
fixed suspicion on the prisoner; and a warrant was issued for 
his arrest. He was arrested, and taken to the house of the 
girl’s father, and she, as soon as she saw him, declared him to be 
the same who had attempted the outrage. This story was corrob- 
orated by her mother, as to all that occurred at and after 
her return. 

Defendant relied on circumstances conflicting with the ac- 
count given by Miss Stallings. He proved, by his brother, 
B. F. Johnson, that he had left home that morning riding a 
young filly, that would not have stood in the road, if left as 
stated. He introduced a Miss Barker, to prove that he wore 
a different coat on that day, from the one described; and a 
Mr. Evans, to prove that he, Evans, was hewing logs, at the 
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hour the crime was said to have been perpetrated, very near 
the road where it occurred, und saw no one pass. When Miss 
Barker had testified, she was asked if she had not heard what 
kind of dress Susan Stallings had said the prisoner had on ; 
this question was objected to by defendant, but the Court per- 
mitted it to be asked, saying, it might go as a circumstance to 
the jury to affect her credibility ; to which decision and remark 
defendant excepted. 

When Mr. Evans was offered by the defendant, he was 
objected to by the State, because all the witnesses, on both 
sides, had been ordered to leave the Court house during the 
examination ; and he had come in, in disobedience to the order. 
The witness stating that he was not aware of the order, the 
Court admitted him to testify; but said, the circumstance 
might go to affect his credibility; to which remark defendant 
excepted. When the evidence was closed, the defendant re- 
quested the Court, among other things, to note that if at any 
time during the transaction, the female acquiesced in the at- 
tempt, it ceased to be a rape, and the defendant could not be 
convicted. This charge, the Court refused to give, but stated 
to the jury, that “it was not necessary to give such a charge 
in this case, if they believed the testimony of Susan Stallings 
to be true; as there was no evidence, except circumstantial, 
which was not to be believed in preference to the reliable tes- 
timony of a credible witness, of acquiescence or consent on 
the part of the young lady; unless circumstantial evidence 
was to overrule positive testimony, of which the jury 
will judge, as also from the circumstances, whether the evi- 
dence was true, and if not whether she consented or not; if 
she did at first, and afterwards resisted; or if refusing at first, 
she afterwards ceased to resist, the jury would judge of the 
motive of her ceasing; if with a view to participate in the 
gratification, the defendant could not be guilty; but if be- 
cause she found resistance useless, or from fright, it would 
still be forcible and against her will; and he would be guilty.” 
The Court further charged the jury, that “if one witness 
of equal knowledge and credibility swears positively to a fact, 
vaL. xiv. 8 
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and fifty swore negatively, that they did not see or know the 
fact, the one witness swearing positively, and not contradicted 
or inconsistent, is to be believed in preference to the fifty swear- 
ing negatively.” To which charges the defendant excepts. 


The jury returned a verdict of guilty of an assault, with in- 
tent to commit a rape—and defendant moved in arrest of 


judgment, on the ground, that no such offence was charged in 
the bill of indictment. 
The Court overruled the motion and defendant excepted— 
And on the several rulings, decision and charges of the 
Court, excepted to as stated, the defendant assigns error. 


ks. 


=@9 


Wrieut & Dovenerty, for plaintiff in error. 
TIDWELL, Sol. Gen. for defendant. 
By the Court—Lumrxiy, J. delivering the opinion. 
A [1.] The first ground which we shall consider in this case, 


is the motion made to arrest the judgment: 1st. Because the 
indictment contains no charge for an assault with intent to 


PRATESS 


commit arape; and 2ndly. Because there is no charge in the 
bill of indictment to support the verdict. 

There are two counts in the indictment. The first alleges, 
that the prisoner, “‘with force and arms, on and upon one 
Susan Stallings, violently and feloniously did make an assault, 
and her, the said Susan Stallings, did forcible and against her 
will, ravish and carnaliy know.’’ The second charges the 
defendant with the offence, “‘ of an assault with intent to com- 
mit arape.” For that the accused did, “with force and arms, 
on and upon the said Susan Stallings, violently and felonious- 
ly make an assault, and forcibly and against her will, did her, 
the said Susan violently attempt to ravish and carnally know.” 

The jury found the prisoner guilty of an assault, with in- 
tent to commit a rape. 

It is insisted, that under neither of these counts was it com- 
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petent for the jury to render the verdict, which they did; and 
that, therefore, the judgment of the Court should be arrested. 

We hold it to be a sound as well as a universal rule in crimi- 
nal pleading, that whenever the defendant is charged with the 
major offence, and the evidence does not support it—that the 
jury may convict of any minor offence, which is included in 
the major, and to which the testimony applies upon the famil- 
iar maxim, that omne majus continet in se minus. If the 
party comes prepared to defend himself against the greater, 
of course his proof must necessarily apply to the less. And 
this rule often, nay, usually operates beneficially for defendants. 
It gives them certain privileges, as for instance: in challeng- 
ing jurors, to which they would not be entitled, if tried direct- 
ly for the minor offence. 

And this principle is virtually embodied in the 45th section 


of the 14th division of the Penal Code, (Cobb 840,) which © 


declares, that upon the trial of an indictment for any offence, 
the jury may find the accused not guilty of the offence charg- 
ed in the indictment; but guilty of an attempt to commit such 
offence, without any special count in said indictment for such 
attempt. 

We hold, therefore, that the verdict of the jury was good 
under the first count; which was for rape. 

[2.] We believe it can be maintained, also, under the second 
count. 

The grand jurors, in this Court, charge the prisoner with an 
assault with intent to commit a rape. And in the body of the 
count, it is alleged, that with force and arms he made an as- 
sault upon Susan Stallings, and forcible and against her will, 
attempted to ravish her. Itis argued, that we must look to the 
body of the count for the character and description of the of- 
fence; and that there the attempt is charged, and not an as- 
sault with intent to ravish. Z 

Is there any difference between an assault with attempt to 
ravish, and an assault with intent to ravish? We do not deny 
that there is a distinction between an intent and an attempt to 
do anything. The former implies the purpose only ; the latter 
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an actual effort to carry that purpose into execution. But the 
question is, whether in crimes, which require force as an ele- 
ment in their commission, there is any substantial difference 
between an assault with intent, and an assault with attempt to 
perpetrate the offence? We think not. 

What is an assault? It is an attempt to commit a violent 
injury. Consequently, an assault with intent to commit a rape, 
is an attempt, by violence to commit a rape. The verdict un- 
der this Court was in conformity with the indictment. And 
we are the better satisfied with this conclusion, as the Code de- 
clares that every indictment shall be sufficient, which charges 
the offence so plainly, that it may be easily understood by the 
jury. Under the first count, the jury must have understood 
that the defendant was charged with the offence of rape. And 
under the second, with an attempt by violence, to commit the 
crime. 

[3.] The second error assigned is, that the Court in refusing 
the motion to reject as witnesses, Miss Barker and Mr. Evans, 
stated in the hearing of the jury, that the facts disclosed, in 
relation to these witnesses, while they did not render them in- 
competent, might nevertheless go to the jury to affect their 
credit. 

The circumstances were these :—Miss Barker was offered by 
the defendant to disprove the identity of the accused, who was 
her brother-in-law. He proved that he wore different clothes, 
to what was testified to on the trial, by Miss Stallings. She 
was asked, if she had not been previously informed of what 
Miss Stallings testified to as to the dress of Johnson? She 
admitted she had. And upon this fact being disclosed, the 
Solicitor General moved to reject her testimony altogether.— 
But the Court very properly held, that it did not destroy her 
competency, but that it was a circumstance which might be 
considered by the jury as affecting her credit. 

And we think the Court was right. Who would not repose 
more confidence in the statements of Miss Barker, if she had 
not heard the representation which Miss Stallings gave of 
Johnson’s dress? Read her testimony as it is reported in this 
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record, and the propriety of this ruling will be made manifest. 
She does not swear positively that the defendant did not wear 
on that day the dark overcoat testified to by the girl, whom he 
abused: but reasons to show that he probably did not. 

Evans stands on a different footing. An order had been 
passed to exclude all the witnesses from the Court room during 
the progress of the trial. Evans, not knowing of the order, 
came into the Court room, and was present during a part of the 
trial. And on this account, it was moved by the Solicitor Gen- 
eral, that his testimony should be excluded. But the Court 
refused the motion, repeating the same remark which fell from 
the Court in relation to Miss Barker, namely: that it was a 
fact which might go to his credit. 

If there be any sense in the rule which allows witnesses to 
be removed out of hearing, while the rest are testifying, then 
Mr. Evans, however unintentional on his part, placed himself 
in a situation to cause the force of his testimony necessarily to 
be impaired. 

[4.] I would remark, that the Civil Law is a system which 
abounds in restrictions upon the admission of testimony. It 
extended its prohibition to relations ; parents and children ; ser- 
vants and domestics; freedmen and clients; advocates, attor- 
neys, tutors, curators; persons who had criminal prosecutions 
with either party ; and those, who by eating or drinking with 
the party, had thrown themselves open to the suspicion of sub- 
ornation. Still, great discretion was given to the Judge, 
both in admitting and excluding testimony, and in judging of 
its weight. 

[5.] And formerly in England, whole juries were composed 
of rude and illiterate men—a system of excluding testimony 
grew up, more technical and artificial than any to be found in 
the world. 

[6.] But as jurors have become more capable of exercising 
their functions intelligently, the Judges both in England and in 
this country, are struggling constantly to open the door wide as 
possible: aye, to take it off the hinges, to let in all facts cal- 
culated to affect the minds of the jury in arriving at a correct 
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conclusion. Hence, so many modern exceptions to ancient 
rules of evidence; so many chapters and notes, where the ex- 
ceptions cover much broader ground than the rule itself. 

[7.] By Lord Denman’s Act, which received the Royal ap- 
probation some ten years ago, the objection of incompetency, 
as far as interest and infamy go, is abolished in Great Britain. 
Indeed, by a Statute of the late Parliament, even husbands 
and wives may testify for and against each other, except in cer- 
tain excepted cases. And in this respect, the mother country 
is in advance of her children, though hitherto in legal reforms, 
they have taken the lead of her. Butshe has stopped infinitely 
short of the true point. 

[8.] Truth,common sense,and enlightened reason,alike demand 
the abolition of all those artificial rules which shut out any fact 
from the jury, however remotely relevant, or from whatever 
source derived, which would assist them in coming to a satisfac- 
tory verdict. 

[9.] It is alleged as error, that the Court excluded the defen- 
dant’s witnesses from the Court room, during the progress of 
the trial. At the instance of the defendant’s counsel, the 
State’s witnesses were subjected to this restraint. And we see 
no good reason, why any discrimination should be made in the 
matter. Indeed, the rule in such case, is the very reverse of 
what is assumed in the argument. ‘Before the examination 
commences’, says Mr. Chitty, ‘‘the Crown may demand that 
the witnesses should retire, in order to each being questioned in 
the absence of the others. And the same order will be made 
on the request of the defendant, but as matter of indulgence, 
and not of right.” 1 Chitty’s Cr. L., 618: citing Foster, 47, 
Bac. Abr. Ev. D.; Williams, J., Ev. 4; 4 Herg. St. Tr. 
754 ; 16.800; Peake, Ev. 206, n. f. 

[10.] Exception was taken to the charge of the Court, to 
this effect: ‘That if one witness of equal knowledge and credi- 
bility swears positively to a fact, and fifty swear negatively, 
that they did not see or know the fact, the one witness swearing 
positively, and not contradicted, is to be believed in preference 
to the fifty.” 
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The charge is here as an abstract proposition, and still more 
so as applicable to the facts of this case. Miss Stallings had 
testified that the interview between Johnson and herself, took 
place near a certain road, and as she supposed, between the 
hours of eight and ten o'clock in the morning. Mr. Evans 
swore, that he was at work on the road in cutting and hewing 
timber, from seven in the forenoon, till two in the afternoon ; 
and that he neither saw Miss Stallings nor Mr. Johnson on that 
day. And yet Johnson’s witnesses prove, that he left home 
after early breakfast that morning, and did travel that identi- 
cal road in going to his plantation. He has never denied the 
fact. It is equally certain that Miss Stallings passed along 
that road the same morning in returning home from her broth- 
er-in-law’s. And yet, Mr. Evans not only failed to see them 
together, but to see either of the parties. 

One of two things is inevitable—either Mr. Evans is mista- 
ken as to his being so near the road, or that he must necessa- 
rily have observed any one passing; or what is more probable, 
the meeting was before he reached his work, and earlier in the 
morning than Miss Stallings guessed it to be. For her testi- 
mony could be nothing more than conjecture, as to the time, 
having no watch or any other means of fixing the fact. <A 
mistake of an hour in this regard, would create no contradiction 
in the evidence, nor tend in the least to impeach the veracity 
of either of the witnesses. 

[11.] The defendant's counsel requested the Court to charge 
the jury, that if at any time during the transaction, the female 
acquiesced in the attempt, it ceased to be a rape, and the de- 
fendant could not be convicted. This instruction the Court re- 
fused to give, but stated to the jury, “ That it was not neces- 
sary to give such a charge in this case, if they believed the tes- 
timony of Susan Stallings to be true; as there was no evidence 
except circumstantial, which was not to be believed in prefer- 
ence to the reliable testimony of a credible witness, of acquies- 
cence or consent, on the part of the young lady; unless cireum- 
stantial evidence was to overrule positive testimony; of which 
the jury will judge, as also from the circumstances, whether 
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the evidence was true; and if not, whether she consented or 
not; if she did at first, and afterwards resisted; or if refusing 
at first, she afterwards ceased to resist, the jury would judge 
of the motive of her ceasing; if with a view to participate in 
the gratification, the defendant could not be found guilty: but 
if because she found resistance useless or from fright, it would 
still be forcible and against her will, and he would be guilty.” 

The Court might well have declined giving the charge as 
asked, on the ground that tliere was no evidence to warrant it. 
There is in the proof no fact or circumstance which evinces any 
change of mind in the girl. She either consented or resisted 
throughout. She is the only witness as to the transaction.— 
The whole question depends upon the credit which is to be giv- 
en to her. But whether she is to be believed or not, I repeat, 
that there is no foundation for the charge, as requested, and as 
finally given by the Court, in the latter part of the instructions, 
which I have quoted. That is, that the girl at first resisted, 
and at last yielded voluntarily ; or at first, was taken by her 
consent, and afterwards forced against her will. If there is 
any thing in the evidence, the attempted connection was with 
or against her consent from the time the parties met in the 
road, until the accuser left the accused, and fled to her home. 

Instead of asking the charge which they did, the defendant’s 
counsel, from the view which they take of the case, should ra- 
ther have requested the Court to have instructed the jury that 
the resistance of the girl was so irresolute and undecided, and 
that she made such feeble fight as was calculated to encourage, 
rather than repel the attack. That although she never said 
“yes” even when the money was jingled at her—nay more— 
although she constantly said “no,” and kept up a decent show 
of resistance, from the beginning to the end, that still she more 
than half consented to the ravishment. 

We are free to say, that the charge, as given, cannot receive 
our sanction. It is so involved, that it requires much pains-ta- 
king to understand it; and we cannot but feel the most painful 
apprehension that the jury were misled by it, and their atten- 
tion drawn off from the true point in controversy. And I 
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would here remark, that counsel are not without fault in this 
matter. If counsel have reason to fear that the jury do not 
understand the directions given to them, it is their duty to sug- 
gest it at the time, in order that the Judge may be more expli- 
cit. (12 Pick. Rep. 172.) 

Admitting then, that this portion of the charge was justly ob- 
noxious to the objection which I have stated, should we send 
this case back for another trial? After the most anxious con- 
sideration, our determination is, to let the verdict stand. Had 
there been any thing like an equipoise of testimony—much 
more—had the preponderance been in favor of the accused, we 
should not have hesitated a moment in awarding a new trial. 

A new trial ought never to be granted, notwithstan- 
ding some mistake or even misdirection by the Judge, provided 
the revisioning Ceurt is perfectly satisfied that justice has been 
done; and that upen the evidence, no other verdict could pro- 
perly have been found. (Jewitt vs. Lincoln, 2 Shep. 116; 
Reynolds vs. Magness, 2 Iredell, 26 ; Morton vs. Lawson, 1 
B. Munroe 45; Harris vs. Doe, 4 Blackf. 869; Bolan vs. Peo- 
ples 1 Brenard 109 ; Ingraham vs. South Carolina In. Co., 
3 Brenard 522; Graham vs. Bradley 5 Humph. 476 ; Wy- 
ley vs. King Geo. Doe. part 117; Princeton ¢ Kingston 
Turnpike Co. vs. Gubrick 1 Harr. 161; Emanuel vs. Cooke 
6 Dana 212; Thomas vs. Towsner 6 Monroe 52; Henard 
vs. Winer T Shep. 825; French vs. Stanley 8 Shep 512 ; 
Freeman vs. Rankin 8 Shep. 446.) 

Let us advert, for a moment, to the circumstances relied on 
by the defendant for his exculpation. 

It is assigned that the kind and color of the clothes he wore, 
were not accurately described by the girl. 

Suppose this were true, would any slight discrepancy in this 
particular, invalidate the testimony of Susan Stallings, consid- 
ering the circumstances under which she was placed? That 
these parties met on the road that morning, I have no more 
doubt than of my own existence. All the testimony concurs in 
leading to this conclusion. Now, suppose the fact of an at- 
tempted intercourse, by force, to be wholly fabricated ; and that 
VOL. XIv. 9 
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the parties passed each other without any recognition even; or 
that an unsuccessfu] effort was made at illicit connection; and 
that instead of an attempt to commit a rape by Johnson, both 
were guilty in truth, of a sin though of a much less odious 
character—would not Miss Stallings, upon either of these sup- 
positions, have been more likely to have described the dress of 
Johnson correctly, than upon the hypothesis, that she was for- 
ced by him? And yet one or the other of these three hypoth- 
eses is unquestionably true. The inference, therefore, is, that 
no conclusion unfavorable to her veracity, is to be drawn from 
the misdescription of defendant’s clothes. 

The conflict on this point, is between Miss Barker and Susan 
Stallings. It is only necessary to read the testimony of each, 
and the result cannot be doubtful. Miss Barker admits that 
her brother-in-law, with whom she boarded, wore his dark over- 
coat the day before; it was the month of March, when cold, 
windy weather is prevalent: she does not testify positively that 
he left it off that morning, when starting early for his planta- 
tion, several miles off; but thinks he did, inasmuch as she had 
loaned him a pair of thick gloves the day before ; and upon in- 
quiring for them, he stated that she would find them in his coat 
pocket, which was hanging on the bed-post. She is quite sure 
she got her gloves that day: but is not certain whether it was 
in the morning or evening. ‘To say the least of it, Miss Barker 
is as likely as Miss Stallings to be mistaken as to the clothes, 
one thing isindisputable. Miss Stallings described the prisoner 
with such minuteness, although she had never seen him before, 
that he was arrested upon suspicion; and the moment she was 
confronted with him, she promptly told him to his face, that he 
knew he was “the nasty, stinking’ rascal, that did her so.” 

Another circumstance relied on to discredit the accuser is 
this: she testified that when Johnson took hold of her, he left 
his horse standing on the road ; and when they separated, the 
animal was still there: whereas, it is in proof on the part of the 
defendant, that the animal he rode that day, was. a young mare 
of a very restless disposition; and that she would have run off, 
unless fastened. But concede that the witness was wrong as 
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to the fact that the animal was left standing in the road—does 
it tend to discredit her in the least? She had walked past 
Johnson some distance before he dismounted. He approached 
her from behind, and she swears that she did not look back un- 
til he caught up and took her by thehand. He hurried her off on 
one side of the road, some thirty or forty steps ; and as soon as 
he had discontinued his attempt, and she was released, she fled 
to her father’s house, which was half a mile distant. It is not 
likely that she came back into the road, at the point where she 
left it, but reached it obliquely in the direction she was going. 
The animal may have been tied, and no doubt was, before John- 
son overtook her. At any rate, there was nothing to direct 
her attention particularly to the situation of the animal. The 
bridle may have been thrown over a bush, at or near the edge 
of the road, and she not have noticed that it was confined at all. 
This is at most, a very small affair. 

Mr. Evans’ testimony was relied on to disparage the credit of 
the State’s witness. I will not repeat what I have said on that 
subject. 

Finally, it is proven that the wife of the defendant isa 
hearty, robust woman ; and the inference is, that he was under 
no over-mastering temptation to commit this offence. This 
mode of reasoning, I am sorry to say, evinces but little knowl- 
edge of human nature. Man is capable of any folly or wicked- 
ness. In his primeval rectitude, as well as when renewed by 
grace, he is a little lower than the angels. In his fallen na- 
ture, uncontrolled by reason, he often exhibits himself an un- 
mitigated brute. Read the appalling description of our race, 
when given up to the indulgence of their vile affections, as re- 
corded by the pen of inspiration in the 26th and 27th verses of 
the 1st chapter of the Epistle of Paul tothe Romans, And for 
the demonstration of its truthfulness, visit the secret chamber 
of the Royal Museum at Naples. Disentombed from their con- 
cealment of many centuries, you stand confronted with the vis- 
ible proofs of the unnatural crimes charged upon our race, by 
the Apostle. But why resort to other ages or countries, for 
evidence in attestation of man’s depravity? Our own Code 
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contains provisions, not only against adultery and incest, but 
horrible to confess, against sodomy and bestiality! and the 
gloomy cells of our State Prison vindicate the Code against ut- 
tering a libel on human nature. 

It is insisted that the evidence showed that the girl made no 
great struggle to resist the attempt to violate her person. She 
was just fourteen years of age; of delicate constitution; and 
had not, as her mother swears, attained to puberty. It is a law 
of animal nature, that when the weaker find themselves in the 
power of the stronger, they become instantly paralyzed. Wit- 
ness the chicken in the talons of the hawk—the beasts of the 
field, when seized by the lion, the monarch of the forest. No- 
thing unfavorable is to be deduced from the degree of resistance 
which was manifested. Indeed, the testimony in behalf of the 
prosecution is so overwhelming, that we feel that we should be 
trifling with the most sacred of all possessions—the inviolability 
of womanhood—were we to remand this cause. 

‘Twelve months intervened from the perpetration to the trial of 
this offence. The accused was well informed of the proof that 
would be adduced to convict him; he resided in the same 
neighborhood with his accuser: and yet he made no attempt 
to impeach her character, either for truth or chastity. Her 
story has never varied; it carries probability and consistency 
upon its face. She hastened home; met her mother, pale and 
exhausted, upon the threshold of their humble domicil, and com- 
municated to her parent the catastrophe that had befallen her. 
Why did she do this, if she participated in the act? There 
was no injury about her person that made it incumbent on her 
to account for it. There had been no detection to compel her 
to confess herself guilty, or to resort to the other alternative, of 
arraigning her paramour as a ravisher. The mother proceeds 
forthwith to her married daughter's, to consult what was to be 
done. They advise that the father, and head of the family, be 
notified of the matter. In company with her little son, the old 
lady repairs, that same afternoon, some fifteen or twenty miles, 
to the place where her husband was at work. They return on 
Sunday, and take outa warrant the next day. No offers are 
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made to compromise the case, or to extort money ; but they ap- 
peal directly to the law of the land for protection, and look no 
where else. Shall we arrest and hold back its strong arm ? 

We have endeavored cautiously to scrutinize the evidence in 
this case, as well as to guard ourselves against those indignant 
feelings which are so naturally excited by the enormity of the 
alleged offence. We know nothing of the parties, except what 
is disclosed by this record. We are aware that there is greater 
danger that injustice will be done to defendants in cases of this 
kind, than any other prosecutions whatever. We have all the | 
while remembered the warning words of Lord Hale—one of the 
greatest and best men that ever lived, that this accusation “is 
easy to be made—hard to be proved—and harder to be defend- 
ed by the party accused, though never so innocent’’—that 
“‘upon trials of offences of this nature, the Court and jury may 
with so much ease be imposed upon, without great care and vi- 
gilance ; the heinousness of the offence, many times transport- 
ing the judge and jury with so much indignation, that they are 
over-hastily carried to the conviction of the person accused 
thereof, by the confident testimony, sometimes, of malicious 
and false witnesses.” 

All this we have duly and deliberately pondered. And for 
his family’s sake, and his own, we exceedingly regret the heavy 
blow which impends. But the guilty must suffer—or else there 
is no security for the innocent. 

We are unanimous, that the judgment below should stand 
affirmed. 
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No. 11.—JosepnH C. BEVERLY and WiLL1AM McBripz, plain- 
tiffs in error, vs. JouN BurkKg, defendant in error. 


[1.] A Sheriff’s deed, though defective, may be proper testimony, as color of 
title, in aid of possession. 

[2.] The testimony of a witness, executed by commission, going to show when 
# bond for titles was. taken, that the purchase money had not been paid, is 
proper evidence upon a trial where the bond is relied upon, as color of title, 
as between vendor and vendee; for in such case, the bond cannot so ope- 
rate, when the purchase money is not paid. 


[3.] Where a person acting “as agent generally to take interrogatories in a 
case”, was present at the execution of “a commission, though he took no 
part in it: Held, that his presence rendered the proceeding invalid, and the 
testimony should be rejected: Held, also, that such testimony is precluded 
by the rule that there must be no circumstances of unfair advantage obtained by 
one party over the other, in having testimony taken by deposition. 


[4.] It is not error for the Court to say in the hearing of the jury, that the 
declaration of a tenant, that he did not hold under one claiming to be his 
landlord, in the absence of that person, and without his knowledge, was 
“the weakest sort of testimony”, when there was proof of a contract be- 
tween them as to the tenancy. 


Ejectment in Fayette Superior Court. Tried before Judge 
Hit, March Term, 1853. 


This was an action brought by John Burke, to recover a por- 
tion of a lot of land, lying partly in Fayette county, and part- 
ly in Campbell. The portion in Fayette was in dispute in this 
ease. The plaintiff relied on color of title, and adverse posses- 
sion. 

A Sheriff’s deed, from the Sheriff of Campbell county, was 
introduced, conveying the whole lot, which, as above stated, lay 
partly in Fayette. This was objected to by the defendant, as 
being void as to the land in Fayette, which was now in dispute. 
The Court admitted the deed in evidence, as color of title.— 
Plaintiff then introduced a bond for titles, made by Henry 
Reeves, the original grantee of the lot in question, to one 
Thomas Steel. This bond was dated Nov. 3, 1830, and was 
assigned by Thomas Steel to the plaintiff, Sept. 24, 1833. It 
appeared in testimony, that Steel had remained in possession 
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from the time the bond was given, until its assignment to the 
plaintiff; after which, it had passed through several hands— 
and the testimony was conflicting, as whether some of these 
successive tenants held under the plaintiff or not. 

The defendant, among other testimony, offered a set of inter- 
rogatories, and the answers of Thomas Steel, showing that the 
purchase money of the lot had never been paid, as required in 
the bond for titles, given to him by the grantee. 

This testimony was rejected by the Court, on the ground 
that the fact of the purchase money not being paid, did not 
affect the character of the bond as color of title. The testi- 
mony of Jesse Gilbert, taken by interrogatories, was offered by 
the defendant, and was rejected by the Court, because Joshua 
W. Wood, a person employed by the defendant, as his general 
agent to have interrogatories executed in this case, was present 
at the taking of them. 

When evidence of the declarations of tenants in possession 
of the land, as to whom they held under, was offered by defen- 
dant and objected to, it was admitted, but the Court remarked, 
that “it was the weakest kind of testimony, when an agree- 
ment was proved”. When the testimony was concluded, the 
defendant requested the Court, among other things, to charge 
the jury, that a tenant, in speaking of his tenancy, is bound to 
declare under whom he holds; and that a party cannot'set up 
adverse possession through a tenant, if the tenant declares that 
he holds under another. This charge the Court refused to 
give, but charged that a tenant is not bound to tell all who may 
question him, under whom he holds; and that the declarations 
of a tenant in the absence of his landlord, and without notice to 
him, is weak testimony. 

The jury found for plaintiff, and the defendant excepts to the 
several rulings and charges of the Court, above stated. 


Ezzarp & Moov, for plaintiff in error. 


TIDWELL & FULLER, for defendant. 


By the Court.—Starnes J. delivering the opinion. 
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[1.} It is the opinion of this Court, that there was no error 
in the admission of the deed from the Sheriff of Campbell 
county, to the tract of land lying in Fayette county. An in- 
strument such as this is alleged to be, is admitted, though de- 
fective, in aid of possession, because it is looked to as a sort of 
definition of the limits and extent of the claim by possession. 
Such purpose it serves, though not perfect title; but only a 
sign, semblance, or color of title. In this point of view, it was 
proper testimony in this case. 

This very question, however, raised upon the admission as 
evidence of this same instrument, was settled when this case 
was previously before the Court. (See Beverly ¢ McBride vs. 
Burke, 9 Geo. R. 448) and we are somewhat surprised that it 
should be again presented. 

[2.] The second and fifth assignments of error may be con- 
sidered together. They are substantially, that the Court com- 
mitted error in ruling out the testimony (taken by commission) 
of Thomas Steel, going to show that the purchase money for 
the land in question, which was held under a bond for titles, 
was not paid ; and in refusing to charge that a possession by a 
vendee under such a bond, when the purchase money was not 
paid, did not constitute adverse possession. 

John Burke, in this action, was seeking a recovery by virtue 
of his statutory title (as we denominate it. in Georgia) and in 
proof of it, he offered in evidence a bond for titles from Henry 
Reeves to Thomas Steel, dated on the 3d of November, 1830. 
That bond, according to the record, was assigned by Steel to 
Burke on the 24th of September, 1833. Adverse possession 
in Steel, from the time of the execution of the bond in his favor, 
was relied upon by Burke; to which possession he sought to 
tack hisown, Now, if it be true, that a bond for titles where 
the purchase money has not been paid, does not operate as color 
of title, then it is obvious that if Thomas Steel could have pro- 
ved that the purchase money was not paid by him, his testimo- 
ny was proper. 

In the case of Fain vs. Gathright 5 Geo. 6, R. this Court 
held, that a bond for titles would operate as color.of title in 
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aid of possession, although the purchase money was not paid ; 
but in that case, the question was not between vendor and ven- 
dee; and to this circumstance the Court called attention in its 
opinion. In the later case of Stamper et al. vs. Griffin, 12 
Geo. R., 450, it is expressly held (whilst the Court affirms the 
case of Fain § Gathright as between the vendee and a stran- 
ger) that as between vendor and vendee such a bond would not 
operate as color of title, where the purchase money was not 
paid. This decision we affirm for the reason there given, viz: 
that under such an instrument, the quasi relation of landlord 
and tenant continued to exist until the purchase money is paid. 
(Adams on Ejec. 57.) 

In this point of view, the testimony of Thomas Steel would 
have been proper, to show that the purchase money in the case 
at bar had not been paid; and it was error in the Court to ex- 
clude it. 

When we first took this point into consideration, it escaped 
our attention that the bond for titles from Reeves to Steel was 
relied upon as color of title in aid of the possession of Burke 
or of Steel, under whom he claimed, from November, 1830, 
until June, 1833, that it was a material feature of testimony, 
and as such, may have been considered by the jury. 

We were then inclined to consider the case as between the 
vendee, Burke, and third persons; that is to say, Baughn’s 
feofees: but on being reminded of the above fact, we are con- 
strained to hold, that during the time Reeves retained the title 
in himself, up to the period when he conveyed to Baughn, viz: 
in June, 1833, (the purchase money not being paid) the posses- 
sion of Steel was not adverse to Reeves, and could not pro- 
perly have been regarded by the jury as such; if Steel’s testi- 
mony had been admitted, and had shown that such purchase 
money had not been paid. 


It follows from what I have just said, that if there had been 
any testimony to show that the purchase money had not been 
paid by Steel, the refusal of the Court to charge that in such 
event the bond for titles to him did not operate as color of title, 
vols xIv. 10 
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would have been wrong. If such testimony had been before 
the jury, the charge should have been thus given. 


[3.] The objection to Gilbert’s testimony was in our opinion 
well taken and properly sustained. It appears by the record, 
that Joshua W. Wood was acting for the defendant “as agent 
generally to take interrogatories in this case”, and that he was 
present at the taking of Gilbert’s testimony by commission.— 
This was improper. In the argument, it was admitted as well 
as settled, that an attorney for a party in a cause, or any one 
connected im interest with him, should not act as commissioner 
in the taking of depositions. But it was insisted that the de- 
cision went no farther, and that there was no rule which prohib- 
ited an agent like Wood from being present; and no decision 
of this Court to this effect. We were then asked not to stretch 
our decision to suit the circumstances of the particular case, 
and thus create a rule. 


In deciding as we do, we establish no new rule. We hold, 
that the case presented to us, falls within a rule already well 
settled; and that rule simply is, that there must be no cireum- 
stances of unfair advantage obtained by one party over the oth- 
er, in having testimony taken by depositions. This is the gen- 
eral rule. 

It appears, so long ago as Peacock’s case, (Coke’s R. 271, 9 
Jac.) that it was considered a great misdemeanor, for the commis- 
sioner, during the examination of the witness, Peacock, to hold 
consultation with the plaintiff, who was in another room. 


Many modern cases may be found, in which it has been held, 
that such depositions should always be taken in good faith. I 
content myself with referring to but one. In Bean vs. Quimby 
5 NV. Hamp. R. 98, the Court says, “the invariable rule by 
which this Court is governed, in the admission of depositions, 
is not to receive any which have not been taken fairly, and 
with the utmost good faith”, &c. 

In the case of Glanton vs. Griggs, 5 Geo. R. 429, referring 
to the taking of testimony by deposition, and.to the fact that 
it “is at best but a very imperfect way of arriving at the 
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truth”, this Court says, that “‘every precaution should there- 
fore be taken to guard against abuses.” 

If an agent, interested for a party to a suit, and engaged in 
the very act of getting up testimony for him, is allowed to be 
present at the execution of a commission, when no one repre- 
senting the other side is present, it is very plain that an unfair 
advantage is obtained by the one party over the other. Even 
though the agent make no suggestion to the commissioners, nor 
assists in the examination, still he hears the testimony; can 
carry with him to his principal, a statement of what is sworn, 
and thus give the advantage of knowing what is thus sworn im- 
mediately to his principal, while the other party cannot procure 
the information until Court is in session. This would, without 
doubt, be an unfair advantage, and should not be permitted. 

Taking a similar view, we find the Court in the early case to 
which reference is above made, holding “ that a commissioner, 
before publication of the depositions, ought not to discover to 
any of the parties, the matter thereof.” In the reign of the 
first George, an act of Parliament was passed, making it penal 
for a commissioner who took depositions in Chancery, thus to 
divulge the testimony. 

In addition, it may be mentioned, as a circumstance of pro- 
bable unfair advantage, that the presence of a party to a suit, 
or his agent, the opposite party not being present or represent- 
ed, at the taking of a witnesse’s testimony, might operate upon 
and influence the witness, so as to cause an inclination of his 
testimony favorable to the party thus present, by himself or 
agent. 

The Court was therefore right in excluding these depositions. 

[4.] Neither do we find error in the remark of the Court, 
when admitting the sayings of the tenant Diskin Holcom, to 
the effect that he did not hold under Burke, that this was “ the 
weakest sort of testimony.” 

Standing as an isolated remark, as it is presented by the 
plaintiff in error, it would seem objectionable ; but modified by 
what was said in connection with it, as shown by the record, 
the difficulty is removed. According to this record, as amend- 
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ed by the Court, His Honor Judge Hill, after considering the 
propriety of admitting this testimony, remarked that he would 
let it go; but that when there were agreements as to the tenan- 
cy positively proven, this was the weakest sort of testimony.— 
Afterwards, when charging the jury, according to the record, 
he explained his meaning, and told them that “sayings of a 
tenant against his landlord, and in his absence, when compared 
with their contract” (doubtless meaning if there was positive 
proof of a contract between them) “ were entitled to very little 
weight.” 

The Judge might very well, without error, have gone so far 
as to decide that such sayings, under such circumstances, were 
entitled to no weight whatever, and need not be regarded as 
testimony ; and therefore, taking his remarks and charge in 
this connection, as the whole record presents them, we cannot 
hold that they were erroneous. 

The Court was also requested to charge “that when posses- 
sion was held by a tenant, that when he spoke of his tenancy, 
he must tell under whom he held; and that if holding under one, 
he declared he was holding under another, this could not consti- 
tute an adverse possession.” 

In our opinion, the Court properly declined to give this very 
vague and inaccurate request in charge to the jury, and commit- 
ted no error in so doing; especially, as by taking the whole 
charge together, we find the Court charging the Law in this 
connection with sufficient correctness. 

Let the judgment be reversed on the second assignment of 
error. 
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No. 12.—Amos W. Hammon, plaintiff in error, vs. MATTHEW 
H. Myrick, defendant. 


[1.] A levy upon lands is not a satisfaction of an execution, and a dismissal, 
by order of the plaintiff’s attorney, is a sufficient disposition of it. 


[2.] The Act of 1811, which directs that sheriffs shall not levy upon pro- 
perty, in the hands of persons not parties to the judgment; if there is 
property enough in the hands of the defendant to satisfy the execution - 
Held, to be for the benefit of plaintiffs in execution, and to be limited in 
its application to cases when the defendant points out the property. 


3.] The Act of 1850, relative to attorneys testifying, is prospective, and 
’ J ying, prosp ? 
does not apply to cases instituted before it was passed. 


Claim, in Upson Superior Court. Tried before Judge 
Starke, May Term, 1853. 


Matthew H. Myrick, being the owner of a fi. fa. against 
John R. Hudson, and others, caused it to be levied on a negro; 
which Amos Hammond had purchased of Hudson, since the 
date of the judgment. 

Hammond interposed a claim, and the cause was at issue 
before a jury. 

Plaintiff offered in evidence the fi. fa., by which the levy 
had been made, which was objected to by claimant, because, 
there appeared on it a former levy on land of the defendant, 
and a dismissal of said levy by plaintiff’s attorney. 

The Court overruled the objection. 

Plaintiff then offered a set of interrogatories, to which claim- 
ant objected, on the ground, that the cross-questions were not 
fully answered. The Court overruled the objection, holding 
it to be an exception to the execution of the interrogatories, 
and, therefore, coming too late, they having been in Court since 
last term. In the cross-examination of one of plaintiff’s wit- 
nesses, the claimant offered to prove, that Hudson had pro- 
perty in his possession, sufficient to satisfy the fi. fa.; while 
he, the claimant, was an innocent purchaser. This testimony 
was rejected by the Court, because it did not appear, that the 
negro levied on, had been pointed out by defendant in fi. fa. 
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A witness offered by plaintiff, was objected to by claimant, 
on the ground, that he was the attorney who had sued out the 
fi. fa. ; which objection the Court overruled, the action hav- 
ing been commenced, before the passage of the Act, regulat- 
ing the testimony of attorneys. 

The jury found the property subject to the execution ; where- 
upon claimant excepted, and assigns as error the several rul- 
ings of the Court, as above stated. 


8. T. Battey & Hammonp, for plaintiff in error. 
Smitu, Hatt & Carey, for defendant. 


By the Court.—Nisset, J. delivering the opinion. 


? 


[1.] The levy upon the land, was sufficiently accounted for 
by its dismissal, upon the order of the plaintiff ’s attorney. 
Being dismissed, the judgment lien was unimpaired by the 
levy. A levy upon personal property, is prima facie sat- 
isfaction—but not soa levy on land. (6 Geo. 410, Lbid 392.) 

[2.] We think that the cross-interrogatory, was substan- 
tially answered, but if it was not, the exception that it was not 
fully answered, is immaterial to the case; for the cross-inter- 
rogatory if answered, as well as the rejected testimony, going 
to show that the defendant in execution had other property 
than the slave claimed by Mr. Hammond, sufficient to satisfy 
the execution is illegal evidence. The claimant insists, that 
by the Act of 1811, property in the possession of a third per- 
son, not a party to the judgment, can not be levied upon, if 
there is property in the hands of the defendant sufficient 
to satisfy the execution, at any time, at or after the date of 
the judgment. The object of the proof was, to show that 
there was property in the hands of one of the defendants in 
execution sufficient to pay it. By Statute, the lien of a judg- 
ment, attaches upon all the estate of the defendant owned at 
its date, or afterwards acquired ; and he who buys any part of 
it, buys subject to that lien. This is the general Law, with 
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some modification irrelevant to this question. The Act of 1811, 
provides, that when the defendant shall point out any property 
on which to levy the execution, being in the hands and pos- 
session of any person, not a party to the judgment, the Sher- 
iff shall not levy thereon ; but shall proceed to levy on such 
property, as may be found in the hands and possession of the 
defendant, who shall, nevertheless, be at liberty to point out 
what part of his property he may think proper; which the 
Sheriff shall be bound to take and sell first, if the same is in 
the opinion of the Sheriff, sufficient to satisfy such judgment. 
(Prince, 436.) This Act is, in our opinion, intended to apply 
to a single case ; and that is, where the defendant, being in pos- 
session of property, sufficient to pay the execution himself 
points out property in the hands of a third person. In such 
case, it is directory to the Sheriff, and he is forbid to levy on 
the property in the hands of a third person, until the property, 
in the hands of the defendant, is exhausted. Its action is 
limited to cases where the defendant himself points out the 
property, in the hands of a third person. The very words of 
the Act so limits it. It is an Act, primarily for the benefit of 
plaintiffs in execution ; but which results, or may result in a 
protection to purchasers. The mischief was, that a defendant 
having sold property, liable to judgments against himself, 
could by pointing it out, put the plaintiff, upon realising out of 
that, after subjecting him to delay, costs and litigation, whilst 
holding property sufficient to pay the judgment. To this mis- 
chief, this Act applies a remedy, by directing the levy upon 
the property in the hands of the defendant. The Act does not 
fetter the plaintiff—his judgment lien is not impaired—he may 
go upon the property in the hands of the third person, if he 
pleases. He is not likely so to please and incur the delay of a 
claim, if the defendant is in possession of property enough to 
pay him. He has pleased, or has been compelled, in this 
instance, to move upon the property in Mr. Hammond's hands. 
He has the legal right to do so. The property was not pointed 
out by the defendant in execution. 

[3.] The objection to the admissibility of the evidence of 
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the attorney, because forbid to testify, by the Act of 1850, is 
not sustainable, because, this suit was instituted before that Act 
was passed, and it is prospective in its provisions. 

Let the judgment be affirmed. 





No. 13.—Tue FranKuin Bripe@e Company, plaintiffs in error 
vs. Youna Woop, defendant. 


[1.] In England, Corporations are created, and exist by prescriptiongby Royal 
Charter, and by Act of Parliament. In this country, they are Created by 
authority of the Legislature, and not otherwise. 

[2.] The Legislative power is vested under: our Constitution, in the General 
Assembly, which consists of a Senate and House of Representatives, elected 
at stated intervals, by the citizens of the respective counties. 

[3.] Can the Legislature transfer the law-making power to any other body— 
Query ? 

[4.] In England, although the contrary doctrine was formerly asserted to be 
the Law, it is now well settled that the King may delegate to others the 
power of establishing corporations ; and the same principle has been recog- 
nized by the Courts, both of Pennsylvania and Missouri. 

[5.] The Act of 1843 and of 1845, amendatory thereof, pointing out the man- 
ner of creating certain corporations, and defining their rights, powers, pri- 
vileges and liabilities, are constitutional; and the charters established under 
them, and in conformity with their provisions, are legal and valid. 


Assumpsit in Heard Superior Court. Tried before Judge 
Hitz, May Term, 18538. 


The Franklin Bridge Company was incorporated under the 
Act of the Legislature of 1843, to prescribe the mode of incor- 
porating companies for certain purposes, by an order of the In- 
ferior Court of Heard county. 

The Company sued the defendant, Wood, for his subscription 
to their stock. 
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The defendant pleaded that the Company was not legally in- 
corporated ; contending that the Act of the Legislature, refer- 
red to, was unconstitutional and void. 

Upon argument, the Court held that the Act aforesaid, was 
unconstitutional, and non-suited the plaintiffs. 

To this detision plaintiff excepted. 


Masry, for plaintiff in error. 
FEATHERSTON, for defendant. 
By the Court—Lumpx1y, J. delivering the opinion. 


Is the act of 1843, and that of 1845, amendatory thereof, 
pointing out the manner of creating certain corporations and 
defining their rights, privileges and liabilities, unconstitutional ? 

By the first section of the act of 1843, it is provided “That 
when the persons interested, shall desire to have any church, 
camp ground, manufacturing company, trading company, ice 
company, fire company, theatre company, or hotel company, 
bridge company, and ferry company, incorporated, they shall 
petition in writing the Superior or Inferior Court of the county 
where such association may have been formed, or may desire 
to transact business for that purpose, setting forth the object of 
their association, and the privilege they desire to exertise, to- 
gether with the name and style by which they desire to be in- 
corporated ; and said Court shall pass a rule or order, directing 
said petition to be entered of record on the minutes of said 
Court.” 

Section 2 enacts “That when such rule or order is passed, 
and said petition is entered of record, the said companies or as- 
sociations shall have power respectively, under and by the name 
designated in their petition, to have and use a common seal ; 
to contract, and be contracted with; to sue, and be sued; to 
answer, and be answered unto in any Court of Law, or Equity ; 
to appoint such officers as they may deem necessary; and to 
make such rules and regulations as they may think proper for 
their own government: not contrary to the Laws of this State: 
von. xIv. 11 
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but shall make no contracts, or purchase, or hold any property 
of any kind, except such as may be absolutely necessary to 
carry into effect the object of their incorporation. Nothing 
herein contained, shall be so construed as to confer Banking or 
Insurance privileges on any company or association’ herein 
enumerated ; and the individual members of such manufactu- 
ring, trading, theatre, ice, and hotel companies, shall be bound 
for the punctual payment of all the contracts of said companies, 
as in case of partnership.” 

The third section declares that “‘ No company of association 
shall be incorporated under this act, for a longer period than 
fourteen years ; but the same may be renewed whenever neces- 
sary, according to the provisions of the first section of this act.’’ 

The fourth section confers upon the Superior and Inferior 
Courts, respectively, the power to change the names of indivi- 
duals. 

Section fifth. ‘For entering any of said petitions and or- 
ders, and furnishing a certified copy thereof, the Clerk shall be 
entitled to a fee of five dollars; except in cases of applications 
by individuals for the change of names—in which case, the 
Clerk of said Court shall be entitled to the fee of one dollar.— 
And that such certified copy shall be evidence of the matters 
therein stated in any Court of Law and Equity in this State.” 
(Cobb's Digest, 542, 3.) 

By the act of 1845, the provisions of the act of 1843, are ex- 
tended to all associations and companies sabato, except 
Banks and Insurance companies: and the individual members 
of all such incorporations are made personally liable for all the 
contracts of said associations or companies. (Zzd.) 

The argument against the validity of the charter of the 
Franklin Bridge Company, created under these Statutes, is 
this : 

[1.] That in England, corporations are created and exist by 
_s prescription; by Royal Charter; and by Act of Parliament.— 

With us, they are created by authority of the Legislature, and 
not otherwise. That to establish a corporation, is to enact a 
law; and that no power but the Legislative body can do this- 
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[2.] That Legislative power is vested, under our Constitu- 
tion, inthe General Assembly, to consist of a Senate and House 
of Representatives, te be elected at stated periods, by the citi- 
izens of the respective counties. 

[3.] And that the General Assembly is bound to exercise 
the power of making laws, thus conferred upon them, by the 
people, in the primordial compact, in the mode therein preseri- 
bed, and in none other; and that a law made in any other 
mode is unconstitutional and void. That the Legislature is but 
the agent of their constituents ; and that they cannot transfer 
authority delegated to them to any other body, corporate or 
otherwise—not even to the Judiciary, a co-ordinate department 
of the government, unless expressly empowered by the Consti- 
tution to do so. That to do this, would be to violate one of the 
fundamental maxims of jurisprudence, as well as of political 
science, namely: delegata potestas, non potest delegari. That 
to do this, would not only be to disregard the constitutional 
inhibition, which is binding upon the representative, but by 
shifting responsibility, introduce innovations upon our system, 
which would result in the overthrow and ultimate destruction of 
our political fabric. 

The constitutional inquiry thus presented, is an exceedingly 
grave one. It reaches far beyond the case made in the Bill of 
Exceptions, and extends to the whole range of topics which fall 
under Legislative cognizance. In the view we take, however, 
of the Statutes before us, no such preposition as that which has 
been discussed, is presented for our adjudication. And we 
rejoice that it is so—not only on account of the delicacy of the 
task, in pronouncing an act of the Legislature unconstitutional 
and void; one whieh is never justifiable, unless the case is clear 
and free from doubt ; and even then, one might almost be for- 
given for shrinking from the performance of a duty, which 
would be productive of such incalculable mischief and confusion. 
Bridges have been built at a heavy expense; manufacturing 
and innumerable other associations, have been formed in Geor- 
gia, and are in full operation, under charters incorporated 
under this law. And in view of the consequences, any Court 
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might hesitate, unless the repugnance between the Statute and 
the Constitution, was so palpable as to admit of no doubt, and 
produce a settled conviction of their incompatibility with each 
other. 

[4.] It was formerly asserted, that in England, the act of 
incorporation must be the cmmediate act of the King himself, 
and that he could not grant a license to another, to create a 
corporation. (10 Reports, 27.) But Messrs. Angell and 
Ames, in their Treatise on Corporations, state that the law has 
since been settled to the contrary; and that the King may not 
only grant a license to a subject to erect a particular corpora- 
tion ; but give a general power, by charter, to erect corporations 
indefinitely ; on the principle that qui facit per alium, facit 
per se ; that the persons to whom the power is delegated, of 
establishing corporations, are only an instrument in the hands 
of the Government. (1 Kyd 50; 1 Black. Comm. Ang. & 
Am. 63.) 

Before the revolution, charters of incorporation were granted 
by the proprietaries of Pennsylvania, under a derivative au- 
thority from the Crown; and those charters have since been 
recognized as valid. (3 Wilson’s Lectures, 409.) <A similar 
power has been delegated by the Legislature of Pennsylvania, 
with regard to churches. (7 S. ¢ A. 517.) The acts of the 
instrument in these cases, become the acts of the mover, under 
the familiar maxim above mentioned. (See also 1 Missouri, 
R. 5.) 

[5.] Our opinion is, that no Legislative power is delegated 
to the Courts by the acts under consideration. There is sim- 
ply a ministerial act to be performed—no discretion is given 
to the Courts. The duty of passing the rule or order, directing 
the petition of the corporators to be entered of record on the 
minutes of the Court, setting forth to the public the object of 
the association, and the privilege they desire to exercise, 
together with the name and style by which they are to be called 
and known, is made obligatory upon the Courts; and should 
they refuse to discharge it, a mandamus would lie to coerce 
them. It is true, the Legislature has seen fit to use the Courts 






































DECATUR, AUGUST TERM, 1853. 85 
The Franklin Bridge Co. vs. Young Wood. 








for the purpose of giving legal form to these companies. But 
it might have been done in any other way. Under the Free 
Banking Law of 1838, instead of petitioning the Court, and 
having the order passed and entered upon its minutes, the cer- 
tificate, specifying the name of the association; its place of 
doing business; the amount of its capital stock ; the names and 
residence of the shareholders; and the time for which the Com- 
pany was organized, is required merely to be proven, and ac- 
knowledged, and recorded in the office of the Clerk of the Su- 
perior Court, where any office of the Association is established, 
and a copy filed with the Comptroller General. (Cobb's Digest, 
107, 8. 

And so under the Act of 1847, authorizing the citizens of 
this State, and such others as they may associate with them, 
to prosecute the business of manufacturing, with corporate 
powers and privileges. ‘The persons who propose to embark in 
that branch of business, are required to draw up a declaration, 
specifying the objects of their association, and the particular 
branch of business they intend carrying on, together with the 
name by which they will be known as a corporation, and the 
amount of capital to be employed by them; which declaration 
is required to be first recorded in the Clerk’s office of the Supe- 
rior Court of the county where such corporation is located, and 
published once a week for two months in the two nearest Ga- 
zettes: which being done, it is declared that said association 
shall become a body corporate and politic, and known as such, 
without being specially pleaded in all Courts of Law and Equity 
in this State; to be governed by the provisions, and be subject 
to the liabilities therein specified. (Cobb’s Digest, 439, 440. 

In these two instances, and others which might be cited, the 
Legislature have dispensed with the action of the Courts, or of 
any other agency to carry out their enactments, with regard to 
these various associations; which have become the usual and 
favorite mode of conducting the industrial pursuits of the civil- 
ized world in modern times. 


All these Statutes were complete as laws when they came 
from the hands of the Legislature; and did not depend for 
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their force and efficacy, upon the action or will of any other 
power. It is true that they could only take effect upon the 
happening of some event, such as the filing the petition or dec- 
laration, and giving publicity to the purpose of the association, 
in the mode prescribed by the act. But if this were a good 
reason for regarding these Statutes as invalid, then how few 
corporations could abide the test. For it requires the accept- 
ance of the charter, to create a corporate body; for the gov- 
ernment cannot compel persons to become an incorporated 
body, without their consent. And this consent, either express 
or implied, is generally subsequent, in point of time, to the 
creation of the charter. And yet, no charter that we are 
aware of, has been adjudged invalid, because the law creating 
it and previously defining its powers, rights, capacities and lia- 
bilities, did not take effect until the acceptance of the corporate 
body, or at least a majority of them was signified. 

The result, therefore, of our deliberation upon this case is, 
that the Acts of 1843 and 1845, vesting in all associations, 
except for Banking and Insurance, the power of self-incorpo- 
ration, do not impugn the constitution ; and that the Charter 
of the Franklin Bridge Company, and all others, created under 
them, and in conformity to their provisions, are legal and valid. | 
With the policy of these Statutes, we have nothing todo. The 
province of this, and all other Courts, is jus dicere, not jus 
dare, 

Judgment reversed. 





No. 14.—J. J. Henprick, former Sheriff, plaintiff in error, 
vs. NicHOLAS ToMPKINS, defendant. 


[{1.] Where arule nisi had been taken against a former Sheriff, and after his 
answer by return and investigation, the rule was ordered to be made abso- 
lute ; but, by consent of counsel for plaintiff, leave was granted to the Sher- 
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iff to amend, or make an additional return, upon condition that he would 
serve the plaintiff’s counsel with a copy thereof, by a time specified, and 
previous to the next session of the Court; and at the next term, such addi- 
tional retutn not having been made and ser*¥ed, the Sheriff moved for leave 
to be heard again upon the merits of the issue; and also, to be allowed to 
amend his return: Held, that he liad already had his day in Court, upon 
the merits of the issue as it stood—that he could not then amend; and that 
the rule was properly made absolute, nune pro tune. 


Rule, in Heard Superior Court. Decided by Judge H1x1, 
April Term, 1853. 


At October Term, 1852, of Heard Superior Court, a rule 
was moved by Tompkins, against Hendrick, requiring him to 
account for the hire of certain negroes, which Hendrick, when 
Sheriff of the county, had levied on, and kept a long time in 
his possession, and hired out. 

The rule was granted, and after a return from Hendrick, 
made absolute, and the case stricken from the docket; but no 
entry of the proceedings had been placed on the minutes of 
the Court. Subsequently, the Sheriff, by consent of coun- 
sel for the plaintiff, obtained leave to make a new return, by 
the next term, alleging that he was entitled to certain credits, 
which he had not charged in his former return, on condition that 
he would serve a copy on plaintiff ’s attorney, on or before the 
1st of March thereafter. 

At the next term, the Sheriff had made no other return; but 
proposed instead, to open the question again on his original 
return. This the Court refused to permit; but allowed the 
plaintiff to have the rule absolute, entered on the minutes, nune 
pro tune. To which decision the defendant excepted. 


Simms & Hammonp, for plaintiff in error. 
Hin, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] At October Term, 1852, of Heard Superior Court~ 
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to which the plaintiff in error, as former Sheriff, had been 
required to answer, by a rule taken against him, and after due 
consideration of his return, the rule was made absolute, by 
order and judgment of the Court. By consent of the plaintiff’s 
counsel, ex gratia, and as a matter of complete justice, before 
a formal order or entry of judgment, leave was given to Hen- 
drick to amend his return, or rather to make an alias return, 
on condition that he would serve the plaintiff's attorney with a 
copy thereof, on or before the first of March thereafter; and 
the record was kept open, that this might be done. At the 
next term, no such aléas return having been, in the meantime, 
made and served, as required by the order, Hendrick, by his 
counsel, moved to amend; and that he should be allowed to go 
again into the merits of the issue which had been at the last 
term considered and adjudged by the Court. This was re- 
fused by the Court; and, in our opinion, properly. Hendrick 
had had his day in Court, with regard to the subject-matter 
which he proposed to investigate; and that had been con- 
sidered and determined. He was afterwards entitled only to 
be heard upon the terms prescribed in the order. Not having 
complied with those terms, he was not rectus in curia; and 
the Court properly overruled his motions. 

It was proper, too, for the Court to grant the order, nunc 
pro tunc ; and the objection urged to it, viz: that there was no 
record on which such order could be based, is not tenable. 

The record consisted of the previous ordersand return of the 
Sheriff. . 

The case, at the last term, stood precisely where it did when 
at the first term the Court suspended its judgment, and 
granted a further order on terms—inasmuch as there had been 
no compliance with those terms—and the Court had the same 
power and authority in the premises, which it had when the 
extended order was granted. The order, nunc pro tune, there- 
fore, making the rule absolute, was properly granted. 
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No. 15.—McDonarp, Battey & Powers, vs. Leroy Naprer. 
Leroy Napier vs. McDonatp, Bartey & Powrrs. 


{1.] A judgment was obtained by R. against N. which was afterwards 
reversed. Before its reversal, and before any proceedings were instituted 
to reverse it, the defendant, N., paid to the attorneys ofthe plaintiff, R., upon 
the judgment, three thousand dollars; eld, that after the reversal, the attor- 
neys were not liable to N. for that money, although it still remained in their 
hands; but that he must resort to the plaintiff. 

[2.] If money be paid to an agent, which the principal is notin law entitled 
to receive ; or, if the agent exceeds his authority in receiving it; or, if it is 
paid to him by mistake, the agent is liable for it to the payer, so long as it 
remains in his hands, and his situation, relatively to his principal, is not 
altered as'regards that fund; and he is in such cases liable, without notice 
not to pay it over; and if he has such notice, then he is liable, even if, 
afterwards, he does pay it over, or his situation is altered. 

{3.] All acts done under a subsisting judgment, which is subsequently re- 
versed, are valid, as respects the rights of third persons—the reversal is 
not retroactive, so as tomake illegal, acts which were lawful at the time. 
Money received on a judgment which is subsequently reversed, is lawfully 
received; and the effect ofthe reversal is to give to the payer a right of 
action against the plaintiff, which before had no existence 

[4.] If money is received by an attorney for the plaintiffs on a judgment, 
from the defendant, and a credit given therefor on the judgment, and by an 
understanding with the defendant, is applied by the attorney in payment of 
fees due to him by his client, it is equivalent to a payment over to his client, 
so far as to protect him from a suit by the defendant, when the judgment is 
subsequently reversed. 

{5.] An attorney in England has a general lien, for the amount of his bill of 
costs and disbursements upon the deeds, papers and writings of his cli- 
ent, which come into his hands, in the course of his professional employ- 
ment, although his demand does not arise from services in relation to those 
papers; and this lien extends to the general balance of his accounts with 
his client. This general lien is, however, only commensurate with the right 
which the party delivering the papers has in them. 

[6.] He also has a special lien upon the money of his client, which may come 
into his hands; and upen a judgment obtained by him for his client, for the 
amount of his bill accruing in the casein which the money is received or 
the judgment obtained. If the money is in his hands, he may retain it, 
in payment of his bill; and if in the hands of the Court, it will hold it 
until it is paid. 

{7.] If the defendant in a judgment pays to the plaintiff the debt and costs 
due thereon, after notice from the attorney of the plaintiff, of his claim for 


VOL. xIv. 12 
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costs, he pays in his own wrong, and will, notwithstanding such payment, 
be liable, on the judgment, to the attorney for his costs. 

[8.] If there isa dona fide settlement between the parties, without notice of 
the attorney’s claim for costs, he cannot proceed for them on the judgment ; 
but if there is a fraudulent settlement made, with a view to prevent his 
getting his costs, between the parties, without notice, he can proceed on 
the judgment for his costs. 

[9.] And if there be a collusive settlement of a pending cause, with a view 
to prevent the attorney from getting his costs, he is entitled to proceed in 
the cause, for the mere purpose of collecting his costs. 


[10.] As against the plaintiff, an attorney has a general lien upon an execu- 
tion, in his hands, and a special lien upon it, as respects the defendant. He 
can retain it, as against the plaintiff, for a general balance, and enforce it, 


by order of the Court, passed for that purpose, against the defendant, for 
his bill aceruing in the cause. 


[11.] Since 1832, in all the Courts of Common Law, in England, the attor- 
ney’s lien prevails against the equitable right of set-off in the defendant. 
Formerly, in the Court of Common Pleas, the lien attached only upon the 
balance, after the equities between the parties were settled—so now in the 
Courts of Chancery. What is the rule in this particular in Georgia? 
Query ? 

[12.] The attorney’s lien will not be suspended until an unliquidated claim, 
of the opposite party, can be ascertained, and a halance struck between the 
parties. 

[13.] Held, that in Georgia, Attorneys and Solicitors have the same liens 
for their fees, whether agreed upon by express contract, or by implied con- 
tract, or determinable by the usage of the profession, which exist in Eng- 
land, in favor of attorneys and solictors, for their bills of cost. 

[14.] A contract entered into between counsel for a plaintiff and the defendant 
to the judgment, by virtue of which, the defendant agreed to pay them a 
part of their fees in the case, in consideration of their release to him of 
the balance, and of their forbearance to press the execution, and of a de- 
livery to him of the execution: Held, to be a valid contraet; and that 
money paid upon the contract, cannot be recovered back from the counsel, 


although the judgment was, after the contract was made and executed, 
reversed. 


Assumpsit, in Bibb Superior Coart. Tried before Judge 
JoHuNnsoN, May Term, 1853. 


These two writs of error, being both taken from the same 
judgment in the Court below, were consolidated by consent of 
parties, and argued together. The following are the facts : 


emnaneetate 
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Charles H. Rice, as receiver of the assets of the Bank of 
Macon, obtained, in April, 1845, a decree in Chancery, in 
Twiggs Superior Court, against Edward Carey, assignee of the 
Bank of Columbus, and Leroy Napier security on appeal, for 
about 21,000 dollars, principal and interest. On the 4th June, 
1845, Napier, the security on appeal, to prevent a levy on his 
property, paid to the counsel of complainant in the cause, the 
sum of 3,000 dollars, taking the following receipt : 


Cuar.es H. Rice, Receiver of the Assets ) 
of the Bank of Macon, Fi fa. in Twiggs 


v8. + Superior Court, 
Epwarp Carey, Assignee of the Colum- Oct. Term, 1845. 


bus Bank, Principal, and 

Leroy Napier, Security on Appeal. } 
Received from Leroy Napier, three thousand dollars, as se- 
curity, in the above case, for the assignee, Edward Carey ; 
which sum is to be applied to the fees of the undersigned in 
this case, with the understanding that we are not to hold Mr. 
Napier liable for the balance of our fees; and that we are to 
turn the fi. fa. over to him when he calls for it, to enable him 
to reimburse himself out of the principal; and if heshould col- 
lect out of the principal more than sufficient to pay his demand, 
then the balance is to be turned over to us—at least so far as 

our fees are concerned, then remaining unpaid. 


(Signed) A. P. POWERS. 
A. P. Powers for 8. T. BAILEY & 
C. J. McDONALD, 
Attorneys for plaintiff in fi. fa. 





JUNE 4, 1855. 


Previous to this transaction, to wit, on the 10th March, 1845, 
Rice, the Receiver of the Bank of Macon, had executed to 
Leroy Napier, in consideration of the payment of three hun- 
dred and thirty dollars, a full release and discharge from all 
liabilty incurred as security on appeal, in said case; and on 
the 24th May, 1845, had executed another release, similar and 
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fully ratifying the former. In 1846, Edward Carey, assignee 
of the Bank of Columbus, filed, in Twiggs Superior Court, his 
Bill of Review, seeking to set aside the decree obtained against 
him. To this bill, a demurrer was filed, on the ground that no 
cause was shown why the former decree should be set aside ; 
which was overruled, and the decree set aside. A writ of error 
to the Supreme Court, taken from that decision, was dismissed, 
for non-joinder of parties. The cause is still pending in 
Twiggs Superior Court. In 1848, Leroy Napier brought his 
action in Bibb Superior Court, against A. P. Powers, §. T. 
Bailey, and Charles J. McDonald, to recover the sum of three 
thousand dollars, paid to them for fees, as above stated; and 
the foregoing facts were made to appear. The Court charged 
the Jury. among other things, that the counsel in the case of 
Rice vs. Carey, end Napier, security, on appeal, were entitled 
to a lien on the judgment, for their fees; that a release from 
Rice to Napier could not affect the rights of the counsel, and 
could not release Napier from liability, as far as the fees were 
concerned; and that the payment of three thousand dollars, 
by Napier to the counsel, was a valid contract, and fora good 
consideration, if the judgment against Napier was a valid-one. 
To this portion of the charge, the plaintiff excepted. 


On the other hand, the Court charged, that if the judgment 
against Carey and Napier was void, and had been reversed, that 
Napier was entitled to recover back whatever he had paid on 
said judgment, whether to the plaintiff, or his attorneys—made 
no difference; and that if the Jury believed that said judg- 
ment had been reversed, and that the 3,000 dollars were still in 
the hands of the attorneys, Napier was entitled to recover it 
back from them. ‘To this portion of the charge, the defendants 
excepted. 


The verdict of the Jury was for defendants. 
For Napier, Stupss & Hix, Por, Nisper & Poe. 


For Bailey et al. Waitt LE and 8. T. Batey. 
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Messrs. Por, Nisset & Por submitted the following brief: 


In this case, our objections to the rulings of the Judge, in 
the Court below, arise out of the last ground occupied by that 
Judge, in his charge to the Jury. 

And we contend that he erred in ruling: 

1st. That Rice and Napier, the parties to the execution, could 
not enter into a covenant, by which Rice could release Napier 
from all liability under said execution, even to the extent of the 
fees of Rice’s counsel. 

Parties to a suit may compromise or terminate it, without 
consulting their attorneys, provided they do it in good faith ; 
and the attorneys must look to their clients for their costs. 
(Hustin vs. Den, 2 Harr. 438.) 

The claims which an attorney may have on his client, for 
counsel fees, make no part of the attorney’s lien upon the tried 
costs; or which this Court will protect against the interference 
of his client. (8 John. Rep. 259. The People vs. Horder- 
bug, 10 Eng. Ch. Rep. 173. 27 Eng. Ch. Rep. 419.) 


As between the parties to a suit, an attorney has no lien for 
costs. The equities of the parties are superior to those of the 
attorney. (13 Uland, The People vs. N. York C. P. 654, 
655. 6 Eng. Ch. Rep. 489.) 

2. The Court erred in instructing the Jury, that the promise 
by the defendant, to Napier, to forbear to levy, and release 
him from further liability on the execution, and give him the 
control to reimburse himself, is a sufficient consideration for 


the payment of the $3,000. 


The defendants, as counsel and attorneys, could not guar- 
anty the plaintiff from a levy of the fi. fa.—it was alone in 
the power of the plaintiffs in execution. Nor could they 
release Napier from further liability on the fi. fa; nor even 
give a control of the fi. fa. to Napier, unless specially au- 
thorized by Rice, the plaintiff in execution; and this, by him, 
would have been an act of supererogation, as he had given a re- 
lease. 
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And, as the execution was thus, as to Napier, functus officio, 
by the release, and actually unfounded, as since determined by 
the decision on the Bill of Review ; consequently there could 
arise no consideration from these sources, for the payment of 
the $3,000. (2 Case Rep. Herbert vs. Alexander, 418, 422, 
Lyon's opinion.) ! 

3. The Court erred in instructing the Jury, that if they 
found that such a contract as above referred to, was entered 
into by Napier and the defendants, they must find for the de- 
fendants. 

The whole of the substance of this branch of the charge, is 
derived from the assumption that the attorneys had a lien on 
the judgment for their fees of every kind and description ; and 
that the plaintiff could not release the defendant from such 
liability. 

But that defendants had no such lien, see authorities cited 
under 12th head. 

The lien of the attorney only exists to the extent of the 
costs tried in the judgment. (6 Eng. C. L. Rep.489. Cross 
on Lien, 34 Law Library, 148 and 152, bottom page. 1 
Bing. N. C. 366, Watson vs. Maskell. 

These costs are only those liabilities incurred by the attorney, 
in the prosecution of his client’s cause. (34 Law Library, 
153, Cross on Liens.) 

And itis quite competent for parties to settle their cases be- 
hind the back of their attorneys. (34 Law Library, 154. 6 
Bing. 568, Nelson vs. Wilson.) 


By the Court.—Nisbet, J. delivering the opinion. 


[1.] On the trial of the cause below, the defendants there, 
and the plaintiffs in error here, Messrs. McDonald, Bailey & 
Powers, requested the Court to instruct the Jury, “ that ifthey 
were the attorneys or solicitors of Rice, the plaintiff in the f. 
fa. and Napier paid the money to them for Rice, as such ‘at- 
torneys or solicitors, without fraud, duress or mistake, they are 
not liable to be sued by Napier; and if there was any fraud, du- 
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ress or mistake, he was bound to allege and prove it. Judge 
Johnson declined to give the instruction asked ; but after stating 
the case, and adverting particularly to the facts that the money 
paid by Napier to the plaintiffs in error, McDonald, Bailey & 
Powers, was paid by him as a defendant in a decree, which was 
afterwards reversed; instructed the jury, “that if the case 
stopped here, and there were no other facts involved, there is 
no doubt but that the plaintiff, Napier, would be entitled to re- 
cover; for there is no rule of law better settled, than that when 
an individual pays money upon a judgment, which is afterwards 
set aside, he may recover it back, in the form of action, which 
is here brought; and the same rule is equally applicable, when 
the money is paid to the agent of the plaintiffs in the judg- 
ment, if it still be in his hands, not paid over to his principal.” 
Although, in No. 17, the plaintiffs in error make a number of 
assignments ; yet they all grow out of the charge, as above re- 
quested, and as above given. The case only requires the con- 
sideration of the question, did the Court, in his instruction, 
administer the law correctly? The first proposition of the 
Court is true. It is true, that when an individual pays money 
upon a judgment, which is afterwards set aside, he may recover 
it back, in an action for money had and received to his use. 
But we differ with the learned Judge, in the further statement, 
that if money be paid to the agent of the plaintiff in a judg- 
ment, which is afterwards set aside, the agent is liable for it in 
an action for money had and received, to the use of the payer. 
Our opinion is, that the agent, in such a. ease, is in no event 
liable ; but the payer must look to the principal. If it be true, 
that Napier paid the money to the plaintiffs in error, as the 
attorneys or solicitors of Rice, the plaintiff in the deeree ; then 
the plaintiffs in error are not liable to him; although the money 
be still in their hands, and the decree be reversed. 

[2.] The rule is correctly stated, in the request of the plain- 
tiffsin error. It is a rule well settled in the Law of Principal 
and Agent. If money be paid to any one, whether agent or 
not, by fraud or duress, the person receiving, is liable to re- 
fund it. Fraud or duress, will make the receipt of the money 
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illegal; and it is in his hands, for the use of the payer. He can- 
not in conscience, retain it—he cannot protect himself upon the 
ground of his being an agent; for the Law of Agency does 
not shelter either fraud or violenee. There is no pretence here, 
that the plaintiffs in error received this money from Napier 
fraudulently—none in the facts of the case, and none set up in 
the argument. Nor can it be said, with the least possible de- 
gree of truth, that Napier entered into this agreement, and 
paid this money under duress. Duress is of two kinds: Ist, 
duress of tmprisonment, when a man actually looses his liberty ; 
and 2d, duress, per minas, when a man is put in fear, by threats 
of loss of life, of loss of member, of mayhem, or of imprison- 
ment. (2 Just. 482. 1 Black. Com.181. 2 Rolls Abr. 124. 
Bacon’s Ab. title Duress. Foster's Crown Law, 322. 2 La 
Raymond, 15, 78.) ; 

Here the plaintiffs in error, representing a judgment against 
Napier, and having ordered a levy, agreed with him to forbear 
the levy, upon certain terms, upon his paying their fees as coun- 
sel in the case. He voluntarily entered into the agreement ; 
and although induced doubtless so to do, to avoid a levy, was 
not imprisoned or threatened with loss of life, loss of member, 
with mayhem or imprisonment. It would be a novel judgment, 
to hold that a defendant, threatened with a levy, by virtue of a 
valid, subsisting execution, is under duress. 

Another class of cases, in which an agent is liable, is where 
money is paid to him, to which his principal has no legal right ; 
or where it is paid to him by mistake. I have no doubt but 
that the presiding Judge fell into error, by not distinguishing 
between this class of cases, and the case before him. The 
rule given to the jury, as applicable to this class of cases, how- 
ever, is not laid down with sufficient fullness. The rule is this, 
to wit: so long as the money has not been paid over by the 
agent to his principal; nor his situation altered, relatively to 
his principal, as touching that fund, it may be recovered from 
him. Neither he nor his principal, is, in conscience, entitled 
to retain it; but, ex equo et bono, it belongs to the payer; and 
_ an action lies to recover it. It is not the property of the 
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agent ; and therefore he cannot retain it. And it is not the 
property of the principal; and therefore, he does not hold it 
for the use of the principal. He holds it for the use of him 
who illegally, or by mistake, has paid it. The agent is not lia- 
ble to the principal for it. The equitable action for money, 
had and received for his use, will lie against the agent, to re- 
cover it back. To charge the agent, it would seem not to be 
necessary for the payer to give notice to him not te pay over the 
money—inasmuch as his right of action does not depend upon 
the notice; but upon the illegality of its receipt. (See the 
Bank of the United States vs. The Bank of Washington, 6 
Peters T. C. R. 8 to 18. Hearsey vs. Pruyen, 7 Johns. BR. 
179.) But if notice be given before the money is paid over, 
and before the agent’s situation is altered, he will be liable, 
even if he does pay it over, or his situation is afterwards altered. 
In the cases in the books, in relation to this matter, the con- 
troversy very often turned upon the question, what amounts to 
payment over; and what constitutes such an alteration of the 
situation of the agent, as will protect him? Ido not go into 
this inquiry, as this is not a case of money to which the princi- 
pal was not legally entitled; nor did the agents exceed their 
authority in the receipt of it; nor was it paid to them by mis- 
take, except so far as to say, that it is well settled that if be- 
fore notice, the agent gives fresh credit to his principal, on the 
faith of the money received, his situation is altered, and he is 
not liable. For the general rule, see Paley on Agency, by 
Dunlap, 388, and notes. Story on Agency, §800. 8 Chitty 
on Com. and Manuf. 813. 2 Laverm. on Agency, 264 to 266, 
Buller vs. Harrison, Cowp. 565. Cox vs. Prentice, 3 M. & 
iS. 345. 1 Taunton, 359. 4 Burrow, 1987. T Cowen, 460. 
5 Taunton, 815. 

This case stands apart from fraud, duress, mistake, or want 
of legal right in the principal, to receive the money. And we 
are clear, that if the recovery of the plaintiff below, depended 
upon the liability of the plaintiffs in error, as agents, he would 
be obliged to fail. The decree was a valid, unimpeached recov- 
ery, in favor of Rice, the Receiver of the Bank of Macon, 
VoL, XIV. 13 
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against Carey, and his security on the Appeal, Napier. Upon 
this decree, execution had issued and was in the hands of the 
plaintiffs in error, as Rice’s solicitors. They had placed the 
execution in the hands of the Sheriff of Bibb county, with in- 
structions to levy, when Napier and the plaintiffs in error came 
together, and it was agreed between them, (Judge Powers act- 
ing for himself, and also for Messrs. McDonald and Bailey,) that 
that if he, Napier, would pay on the judgment, as security 
aforesaid, the sum of $3,000, to be applied to their fees in the 
ease, they would not hold him liable for the balance of their 
fees—would forbear a levy; and would turn over the fi. fa. 
to him, when he should call for it, to enable him to reimburse 
himself out of his principal, Carey; he agreeing also, that if 
he should collect out of Carey, more than sufficient to reim- 
burse himself, then the balance was to be turned over to them, 
so far as their fees remained unpaid. In pursuance of this 
agreement, Napier executed his notes, payable severally to the 
plaintifis in error, two for $1,250, and one for $500, at 6 
months; and they delivered to him the execution, and releas- 
ed.as to him, the balance of their fees. At maturity, the 
notes were paid. Sometime afterward, the decree was re- 
versed; and Napier brought this action against the plaintiffs 
in error for the $3,000 paid under these circumstances. From 
all of which, it appears that the money was paid to them as 
the solicitors of the plamtiff, on a subsisting judgment. They 
were the agents of their client, Rice, to receive it. Notice 
being given of their claim for fees on this decree, before the 
release of Napier, it stood a valid judgment in Rice’s favor, 
against Napier, to the extent of these fees; and the relation of 
client and attorney—that is, of principal and agent—still sub- 
sisted between Rice and these plaintiffs in error. The pay- 
ment to them, therefore, was a payment to their principal. 
They, upon receipt of the money, became liable to account to 
their principal therefor; and to no other person. If liable to 
him, they cannot, at the same time, be liable elsewhere. The 
act of receiving the money was within the scope of their agen- 
cy; it was, indeed, their duty as attorneys to represent the 
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judgment. They owed no duty to Napier; and their act being 
the act of their principal, there was no privity between him 
and them. If there was no privity, how, it may be confidently 
asked, can he maintainan action againstthem? But it is said, 
that they became liable when, subsequently, the decree was 
reversed; that the reversal made the receipt of the money ille- 
gal, ab initio ; and thereby, they became liable to Napier. The 
receipt of the money being lawful, when it was made, it was 
a fact finished; and could not become unlawful by subsequent 
reversal. At the time when the payment was made, Napier had 
no right of action against Rice, the principal, much less against 
his agents. The reversal cannot have a retroactive operation, 
so as to make illegal that which was lawful when done. It 
could not annihilate the relation of principal and agent, which 
then existed between the plaintiffs in error and their client, and 
create a privity between them and Napier, which at that time 
had no existence. The only effect of the reversal was to give 
to Napier a right of action against Rice, which, until the rever- 
sal, he had not. If it had become necessary to sell Napier’s 
property under this execution, before it was reversed, it is not 
questionable but that the purchaser would have acquired a good 
title. A party may justify, under an erroneous judgment, if 
there is a regular execution, until it is reversed. (1 Stra. 509. 
1 Ver. 195. 6 Peters. T. C. R. 15.) 


[3.] All acts done under a judgment, are valid, as respects 
the rights of third persons, until reversed—that is, as respects 
third persons, rights and obligations are the same that they 
would be, if the judgment remains forever unreversed. A 
contrary rule would tie the hands of all parties, and be exceed- 
ingly inconvenient. No action would be taken upon the judg- 
ment, within the time allowed for a writ of error, for fear of a 
reversal and its consequences. No question as to the effect of 
notice to the attorneys, of any invalidity in the judgment, or 
of an intention on the part of Napier, to apply for a reversal, 
is made in thiscase. The record shows, conclusively, that he 
acted with his eyes open—that he recognized the judgment— 
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the amount claimed as fees; and that the payment was purely 
voluntary. 

[4.] These principles are vindicated by authority. The 
ease of the Bank of the U. States vs. the Bank of Washing- 
ton, vindicates them. In that case, am execution in faver of 
Triplett & Neale, against the Bank of Washington, was put in 
the hands of the Cashier of the office of discount and deposit, 
of the U. S. Bank, at Washington, for collection ; and the 
money paid thereon and applied to the uses of Triplett & Neale, 
according to their instructions. Afterwards, the judgment was 
reversed, npon writ of error, and the Bank of Washington 
brought suit for the money, against the Bank of the U. States. 
The Supreme Court held, that the Bank of the U. States was 
not liable ; and that the recourse of the Bank of Washington, 
after the reversal, was upon the principals, Triplett & Neale. 
Mr. J. Thompson, who pronounced the judgment, says: “When 
the money was paid, there was a legal obligation, on the part 
of the Bank of Washington, to pay it; and a legal right on 
the part of Triplett and Neale, to demand and receive it, or to 
enforce payment of it under execution. And whatever was done 
under that execution, whilst the judgment was in full force, was 
valid and binding on the Bank of Washington, so far as the rights 
of strangers and third persons are eoncerned. The reversal 
of the judgment cannot have a retrospective operation, and 
make void that which was lawful when done. The reversal of 
the judgment gives a new right or cause of action against the 
parties to the judgment; and creates a legal obligation on their 
part, to restore what the other party has lost, by reason of the 
erroneous judgment, and as between the parties to the judg- 
ment, there is all the privity necessary to sustain and enforee 
such a right ; but as to strangers, there is no such privity. 
And if no legal right existed, when the money was paid, to 
recover it back, no such right could be ereated by notice of an 
intention to do so.” (6 Peters. T. C. R. 18.) The only erit- 
icism that can be made upon this case, as distinguishing it from 
the case at bar, is, that the money had been applied by the 
agent to the uses of the principals, by their direction ; and this 
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is answered by the ruling of the Court, that if the U. States 
Bank had been notified of an intention to recover back the 
money, even then, the Bank of Washington would have had 
no right of action against the Bank of the U. States. We have 
already seen, that when money has been ¢llegally received, or 
paid by mistake, the agent is liable, after notice, even if he has 
paid it over. Notso, however, is the rule in this case. Here, 
notice has no effect ; because there is no right of action against 
the agent at any time—his receipt of the money, for his princi- 
pal, being lawful in the beginning. The case of Colvin vs. 
Holbrook, in the New York Court of Appeals, vindicates them 
so strongly, that the authority of that Court is obliged to be 
with us. That Court held, that an action will not lie against 
a Deputy Sheriff, to recover money rightfully received by him, 
in that character; although, on demand of him, whilst the 
money is yet in his hands, he refuses to pay it to the person to 
whom it rightfully belongs. Nor did they place their decision 
on the statutory or official character of the Deputy Sheriff; 
for they held, upon Common Law principles, after a close re- 
view of all the cases, “That a known agent, receiving money 
for his principal, in pursuance of a valid authority, without 
fraud, duress or mistake, is not liable to an action on behalf of 
a third person, who is ultimately entitled to the money, for ne- 
glecting to pay the same upon request ; although the agent has 
not paid it over to his principal.” Gardiner, J., in this case, 
reviews the cases relied upon by counsel for the defendant in 
error, before ts. Among them, Hearsy vs. Pruyen, 7 Johns. 
R. 128; the leading case, of Buller vs. Harrison, Cowp. 566; 
Cox vs. Prentice, 3M. § S. 345; 10 Peters. T. C. R. 187, 
155; Miller vs. Aris, 1 Selwyn, N. P. 103; and Snowden 
vs. Davis, 1 Taunton, 359; and shows that they were cases 
where the principal had no right to receive the money; or the 
money was paid by mistake; or where the agent exceeded hig 
authority. (2 Comstock’s R. 126.) 

They are vindicated in Costigan vs. Newland, by the Su- 
preme Court of New York, wherein the case from Comstock, 
(ubi supra,) is considered and affirmed. In Costigan vs. New- 
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land, an attorney, who had foreclosed a mortgage in favor of 
his client, and collected the money, was sued by the person 
having the oldest lien on the fund, for a balance remaining 
in his hands, after paying to his client the amount of his mort- 
gage debt, and retaining the costs of the foreclosure. The 
Court held, that he was the agent of his client, in collecting 
the money; and as such, not liable to suit, although the money 
still remained in his hands; and that the plaintiff’s recourse 
was upon his principal. (12 Barbour’s R. 456.) In Sadler 
vs. Hvans, the action was brought against the agent of Lady 
Windsor, to recover back money paid to him for her use. The 
Court of King’s Bench, sustained a non-suit awarded below, 
saying, through Lord Mansfield, ‘The plaintiff ought not to re- 
cover against the defendant in this action—the action ought to 
have been brought against Lady Windsor herself, and not 
against her agent; this money was paid to the known agent of 
Lady Windsor. Heis liable to her for it, whether he has paid 
it over to heror not—he received it for her.”” He said farther, 
“He kept clear of payments to third persons; but where it 
is. to a known agent, in which case, the action ought to be 
brought against the principal, unless in special cases, (as under 
notice, or mala fide.”) (4 Burrow, 19, 86.) I consider the 
ease of Stephens vs. Badcock, tried before Lord Tenterden, 
C. J., in the King’s Bench, as strongly vindicating our judg- 
ment in this case. Money was received by an attorney’s clerk, 
and receipted for by him, for the attorney. The client to whom 
the money belonged, brought an action for money had and re- 
ceived to his use against the clerk; and it was held by the 
Court, “That the action did not lie; for that the defendant 
received the money as the agent of his master, and was ac- 
countable to him for it; the master, on the other hand, being 
answerable to the client for the sum received by his clerk; and 
there was no privity between the present plaintiff and the de- 
fendant.” (3 Barn. and Adol. 354. 23 Eng. C. L. R. 93.) 

We are content to rest our judgment on this assignment, 
upon the principles stated and the authorities quoted; but re- 
spect for counsel admonishes me, that a single view taken for 
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the defendant in error, remains to be noticed. The release, 
say they, of Napier by Rice, dissolved the relation of principal 
and agent, between the latter and his counsel; for after the re- 
lease, Rice had no interest in the judgment against Napier, for 
them to represent. This being so, Rice had no right to the 
money paid to them; and they receiving it, without authority, 
are liable, even without notice, so long as the money remains 
in their hands. I have already said that the release being a 
nullity, as to the extent of the fees of the plaintiffs in error, 
the relations of the parties, as client and solicitors, continued, 
as to this transaction. But if it be as counsel consider it, then 
I say that plaintiffs in error are not liable; because, there be- 
ing no notice to them, they are discharged, by a virtual pay- 
ment of the money to Rice. The money was not literally 
turned over to him and handed back to them; but whilst the 
payment was a credit in Napier’s favor, on the execution, it 
was also, in the very terms of the arrangement, a payment to 
them of fees to that amount, due to them by Rice, and a credit 
to him, Rice, for so much paid to them on account of fees. 
And directly to this point, see the case of Mowats vs. McLe- 
lan, when the retainer of a sum for fees, by counsel collecting 
it, was held equivalent to an actual payment over. (1 Wend. 
173.) 

For these reasons, the judgment of the Court excepted to in — 
No. 17 is reversed. 

The defendant below, Mr. Napier, dissatisfied with, the de- 
cision of the Court against him, also sued out a writ of error; 
and ke assigns for error, the instructions of the Court to the 
jury, that the defendants in error, Messrs. McDonald, Bailey 
& Powers, had, notwithstanding Rice’s release, a lien upon the 
execution against Napier for their fees, which they could en- 
force upon him. That their right to enforce this lien, and their 
forbearance to do.so, together with their discharge of Napier 
from further liability, for fees ; and their delivery to him of the 
execution for his remuneration out of his principal, Carey, were 
sufficient consideration to support the contract between them 
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and Napier ; and therefore he could not recover back the mo- 
ney paid to them under that agreement. 

The counsel for the plaintiff in error, joins issue with the 
presiding Judge on the attorney’s lien, denying that in Georgia 
attorneys have a lien for any thing but the taxable costs, and 
asserting that in this case, they have no lien for that. If they 
are right in either of these propositions, the plaintiff in error is 
entitléd to recover, because the contract between him and the 
defendants in error, can, we concede, be supported only upon 
their right of lien for their fees upon the execution. This is 
an important question, and is now before this Court for the 
first time. 

The condition of the profession in Georgia is different in one 
important particular from what it is in most of the States, and 
differs toto ceelo in that particular from the condition of attor- 
neys and solicitors in England. Here, no costs whatever, are 
allowed to attorneys, unless indeed it be the three dollars paid 
to the jury. So that although by Law, it is payable by the 
plaintiff, in the first instance, they are entitled, when advanced 
by them. Even that, however, is not due to them directly as 
attorney's cost; but being taxed in the bill of costs, is receiv- 
able by them, as costs due to their client, which having advan- 
ced, they are entitled to retain. (Cobb's NV. D., 853, 363.) 

Lawyers in this State, are compensated by fees upon agree- 
ment with their client ; and in the absence of any special agree- 
ment, by an implied understanding to pay them a reasonable 
fee. Attorneys in England are paid by taxing in the bill of costs 
the cost fees allowed by law, and charges and disbursements 
made by them in and about the business of their clients. For 
these they are entitled to sue; and have also by Statute, and 
the usage of the Courts, certain summary remedies in certain 
cases, as well as the liens to which I shall directly advert.— 
(See Tidd’s Practice as to Attorney’s Bills, 324 to 336) Nor 
have we in Georgia the grades in the profession, which obtain 
in England—to which several grades belong different duties, 
and appertain different rights. We know not the distinctions 
of Attorney, Advocate, Barrister, Sergeant, &c., to which so 
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great importance is attached in our fatherland. Advocates or 
counsellors at C. Law cannot sue for compensation according to 
Blackstone, Lord Mansfield and Lord Hardwick. The lat- 
ter, in Thornhill vs. Evans, exclaims with holy horror, “ Can it 
be thought that this Court will suffer a gentleman of the bar to 
maintain an action for fees, which is guiddam honorarium ? 
(2 Ath. 382, Black. Com. 2nd vol. 24, 25.) 

This honorarium is a voluntary donation, in consideration of 
services which admit of no compensation in money. Advocates 
are deemed (God save the mark !) to practice for honor or influ- 
ence. And they were deemed so to do at Rome in the time of 
Cicero. He held im small esteem the strictly legal profession, 
and declined a fee or present for prosecuting Verres, and twits 
Hortensius, for receiving an Ivory Sphinx for defending him. 
Yet the great Advocate of Rome grew rich on presents. And 
so much was the bestowal of the honorarium abused in his day, 
that the Senate interfered and regulated the matter by a decree. 
Notwithstanding Lord Hardwick’s exclamation, it is not ques- 
tionable that lawyers in Great Britain above the grade of attor- 
neys are better paid in money, and more liberally rewarded 
with honors, than in any other country. Our professional 
brethren, however, need net be informed, that to realize the 
highest honors and the richest rewards of the British Bar re- 
quires industry, integrity, years of labor and profound science. 
And if the kind critic will pardon this little departure from the 
jean and bald condensation, which some hold to be necessary 
to a Judicial opinion, I will add, that the greatest of English 
lawyers was an accomplished scholar, and the most finished 
rhetorician of his day; and so was Cicero in his day; and so 
was Chancellor D’Aguesseau in his day; and so also was 
LeGare in his day. In this State, I believe that usage does 
recognize two designations of members of the bar—Attorneys 
and Solicitors, which implies, however, no distinction as to 
rights or ebligations. When in a Court of Law, we call them 
Attorneys ; when ina Court of Chancery they are called Soli- 
citors. By Statute, when a citizen is admitted to the Bar, he 
is admitted to practice in all the Courts of Law and Equity in 
VOL. XIv. 14 
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the State, and all who are admitted, are equally entitled to the 


privileges, and equally incur the obligations of the 


profession. 


(Cobb's N. D., 89,92.) No qualification is prescribed by Law, 
but “moral rectitude,” net even maturity as to age. If the 
applicant can produce satisfactory evidence of moral rectitude 
and can sustain an approved examination in open Court, he is: 
entitled to a commission to practice in the Courts of Law and 
Equity in this State. It is in the Act of 1847, that the Law 
recognizes all whe are admitted as attorneys, when it declares, 
that any person who is a citizen of the State, may on applica- 


tion to a Judge of the Superior Court, be admitted 
as an attorney in the Courts of Law and Equity in 
(Cobb’s N. D. 92.) The same recognition is found 


to practice 
this State. 
in the Act 


of 1806. (Codd’s XN. D. 89.) Thus we see that attorneys 
here are the attorneys and advocates of the Common Law.— 
And so far as our condition, and the character of our institu- 


tions will admit, an attorney becomes, by admission 


to the bar, 


entitled to the privileges which belong te the different grades 
of the profession in England. He is entitled, therefore, to the 


liens: which exist at C. Law, in favor of attorneys. 
hecessary now to inquire what those liens are. 


It becomes: 


[5.] Certain things in relation to the attorney’s lien, are to 
be considered as settled in England. And first, It is settled 
that he has a general lien for the amount of his bill upon the 
deeds, papers and writings of his client which come to: his 
hands in the course of his professional employment, although 
his demand does not arise from services in relation to those pa- 
pers. Until this bill be paid, the Court will not order them to 
be delivered up; nor will trover or detimue lie for them. This 
lien is, however, only commensurate with the right which the 
party delivering the papers has in them. If the delivery is. 


anauthorized, the attorney cannot detain them. 


[6.] He also has a special lien upon the money of his client, 
which may come into his hands, and upon a judgment procured 
by him for his client. If the money isin his hands, he may 
retain it in satisfaction of his bill; and if in the hands of the 


officers of the Court, the Court in the exereise of its equitable 
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power (I mean a Court of Law) will lay hold of it, and prevent 
its payment over, until his lien is satisfied. 

[7.] If the defendant pays to the plaintiff the debt and costs 
due on a judgment, after notice from the attorney of the plain- 
tiff not to do so, he will pay it in his own wrong, and is liable 
to pay to the attorney his fees notwithstanding. 

[8.] A settlement between the parties, with a view to defraud 
the attorney out of his fees, will not discharge the defendant 
from liability to pay them, or extinguish the judgment as to 
them, even without notice; yet, if the parties without notice, 
dona fide settle or compromise the debt and costs, the attorney 
cannot afterwards proceed against the defendant for his costs. 

[9.] And in case of a collusive settlement of a cause, the 
attorney may preceed in the cause for the mere purpose of ob- 
taining his costs. ‘These prepositions, I am clear, may be con- 
sidered as settled Law in England; and have been recognized 
as Law very generally in our States. They are settled equally 
in the Ceurts ef Law and Chancery. 

[10.] The lien on the money of a client is limited to the bill 
of costs accruing to the attorney or solicitor in the case in 
which it is raised, and the lien on a judgment is in like manner 
restricted. An execution issued upon a valid judgment in the 
hands of the attorney, is a paper belonging to the client, upon 
which a lien fer a general balance will attach, as well as upon 
any other paper. At the same time, it is to be noted, that the 
security which the execution gives for fees, is not the mere 
right of detention until they are paid, but a process avail- 
able for their collection out of the defendant. I do not 
see why it should net be detained as against the plaintiff for a 
general balance, whilst it is clear that in case of a settlement 
by the defendant with notice, or without it collusively, the 

judgment cannot be enforced against him for more than the 
fees due in the particular case. It is important too, that in 
reference to the lien of the attorney on the judgment, his power 
over it should be well understood. Because he has the lien 
stated, it is not to be understood that it supercedes all control 
which the plaintiff has over it, and that the attorney as domanus 
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kitis, can “ marshal the proceedings on the judgment or execu- 
tion, as he may think fit.” The lien amounts to this: that he 
has a right to control it for the collection of fees through an 
order of the Court directing its use for that purpose in the exer- 
cise of an equitable power which appertains to it over its own 
process and over the lien of its officers. So in this case, I ap- 
prehend that the attorneys could not levy this execution in in- 
vitum as to the plaintiff Rice, upon the property of Napier for 
their fees, without an order of Court. (Barker vs. St. Quen- 
lin, 12th Meeson § Welsby, 440, 5 Taunton 429.) 

That the lien of the attorney upon a judgment is restricted 
to the costs of the particular suit, see Ttdd’s practice 338, 3 
Barn. & Cress 535, 5 Dowel. & Ryl. 899 S. C., 4 Bing. 17, 
S.C. 

[11.] There is not a uniform practice in the different Courts 
of Great Britain, upon the question whether the attorney’s lien 
is subordinate to the right of set-off in the defendant to the 
judgment. Some of them holding that the lien overrides the 
defendant’s equity in that regard, and others, that it only at- 
taches upon any balance that may remain after all the equities 
between the parties are settled. 

In the King’s Bench the former rule prevails. (Z%dd’s Prac- 
tice 338, 4 Durnford and East 123 4, 6 Ibid 456, 8 Tbid 70, 
1 Maul § Selw 240, 8 Taunt 526, Montague on Liens 59 to 63.) 

In the Courts of Chancery, and formerly in the Common 
Pleas, the latter. (Taylor vs. Popham 15 Vesey 19, Ex parte 
Rhodes 15 Vesey 541,.2 Black R. 826, 1 H. Black R. 23, 
217, 2 Bos. § Puller 28, 4 Taunt 320, 8 Ibid 526, 4 Bing. 
16, 1 Price 376, 2 Ball ¢ Beat. 34.) 

Since 1832, however, the practice has been uniform in all 
the Courts of Common Law in Great Britain, for at the Hilary 
Term of that year, by virtue of the statute which authorizes the 
Judges of those Courts.to make rules with a view to uniformity 
in practice, they adopted a rule allowing the lien. (4 Bligh, 
N. S. 604, 1 Dowl. Pr. Cas. 196, 3 Idem, 638.) 

In New York, I do not consider that the rule is very certain- 
ly settled. The old practice of the Court of Common Pleas in 
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England has certainly been adopted, so far as all the equities 
between the parties are concerned, which grow out of the case 
in which the hen of the attorney originates. But Chancellor 
Walworth, in two cases, has decided that other equities give 
way to the lien, and he also insists that no other rule than that 
has ever been adopted by the Courts of that State. In Dun- 
kin vs. Vanderbug, he decided, that a party, against whom a 
decree for costs had been made, will not be permitted to sett off 
against such costs a decree or judgment in his favor in relation 
to a distinct matter to the prejudice of the Solicitor’s lien.— 
But when different claims arise in the seme sutt, or in relation 
to the same matter, they may be arranged and set off agreeably 
to equity, without reference to the lien of the Solicitor. (1 
Paige's R. 622. 3 John’s R. 247, also to the same effect, 4 
Paige 647. 2 Caine’s R. 105. See also in favor of the gen- 
eral equities against the Solicitor’s lien. (6 John’s Ch. R. 317. 
8 John’s R. 357. 16 Wend. 446.) 

[12.] Chancellor Kent, who adopted the rule of the Common 
Pleas, however, held that the solicitor’s lien for costs will not 
be suspended until an unliquidated claim of the opposite party 
can be ascertained, and a balance finally struck between the 
parties. (6 John’s Ch. R. 317.) 

There being no equities set up in this record by the defen- 
dant in the execution against the plaintiff Rice, this question does 
not arise; and as the Court expressed no opinion on it, I shall 
express none for myself. As to the general lien of the attorney 
upon the papers of his client and his special lien on money and 
judgments, see Story on Agency §383. 2 Sch. & Lefroy 279. 
Ex parte Sterling 16 Vesey 259. Ex parte Pemberton. 18 
Vesey 282. Stevens vs. Blacklock 1M. & S. 535. Hollis vs. 
Claridge 4 Taunt. 807. Montague on Lien 59 to 67. Smith 
on Mercantile Law 338, 339. 2 Bell Com. §796. 2 Kent's 
Com. 640. 1 Hoffman’s Ch. Pr. 34, 35, 12 Wend. 261.— 
15 Johns 405. 1 Cowen 172. 4 Ibid 416. Turn. § Russ. 
304. 2 Keen 181. Sausse § Se. 634. 9 Sim. 508. Paley 
on Agency, by Dunlap 131 note A. Cr. § Ph. 458. 6 Madd. 
R. 93. 1 Russ. § MW. 361. 4 Myl. § Cr. 354. 3 Sinedes 
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& Marsh. 214. 32 Law Library (Cross on Lien 147.) 10 
Verm. R. 184. 6 Price 203. 1 Douglass 238. C. T. R. 
361. 3 Atk. 720. 3 Barn & Cress. 584. 10 #. CLL. &. 
245. 

The allowance of the Attorneys’ and Solicitors’ liens in the 
Courts of Great Britain, seems to have originated there at no 
very early day as a matter of practice. Lord Mansfield some- 
where says (I think it is in Wilkins vs Carmichael, Douglas 
97) That he himself had argued the right of the attorney to his 
lien in a Court of Chancery, and it does not therefore date far- 
ther back than his day. He says farther in the case last refer- 
red to, that it “‘ Was established on general principles of jus- 
tice.” Lord Kenyon said in Read vs. Dupper, “The princi- 
ple has been long settled, that a party should not run away 
with the fruits of a cause, without satisfying the legal demands 
of his attorney, by whose industry and expense those fruits 
were obtained.” (6 Term R. 361.) Gradually the practice 
of the Courts, founded on principles of justice, took the form of 
a fixed principle of the Common Law, and now the Attorney’s 
lien is as firmly seated in English jurisprudence as any other. 
But it is insisted that in England the lien exists only as security 
for the costs which by Law are taxable in the course of the bu- 
siness of the Attorney, and has never been extended to any 
compensation other than that, and can be extended here no 
farther. Upon this reasoning lawyers in Georgia have no lien 
whatever ; for with us they are entitled to no costs. But I do 
not understand it to be limited in England to legal costs. It 
exists there, for the Attorney’s bill, and that is made up of his 
fees ascertained by Law, and his disbursements and charges on 
account of his client. If the idea of the Counsel was true as to 
the limitation in England, I should find no difficulty in extend- 
ing the lien to the fees of Counsel in-Georgia. The rule which 
secures legal costs where legal costs are provided by Law as a 
compensation, will by an irresistible implication, secure the 
compensation agreed upon by the parties, where none is provi- 
ded by law. Disbursements, however, come in under the lien 
in England, and although these are made to constitute a part 
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of the Attorney’s bill, yet stand upon a different footing from 
the costs which the Law provides as a compensation. They 
are claims standing in account, against the elient, and if for 
them the lien prevails, why should not a claim: for services ren- 
dered, be also covered by the lien ? 

[13.] Upon the analogy of the law of this lien, fees agreed 
upon by express or implied contract with the client, are protect- 
ed under the Common Law in Georgia. It is not true, how- 
ever, that the lien in Great Britain grows out of the fact that 
the Law there makes provision for the compensation of the 
Attorney. Whatever may have been the view which British 
lawyers primarily entertained of this hen, it now rests upon 
higher and firmer ground. It rests upon that principle of jus- 
tice and right upon which any other lien is sustained. It is a 
security for a debt. The particular lien which the Attorney 
holds upon a judgment is as strong an equitable title as the as- 
signment of a chose in action. He occupies the position of an 
assignee of the judgment. See Lord Mansfield and Judge 
Spenser to this point in Martin vs. Hawks, 15 John’s R. 405. 
In a late ease, Lord Cottenham, speaking of the general lien 
of the Attorney upon the papers of his client, takes the ground 
that there is no difference between that and any other security 
for a debt, and that there is no distinction in the law of lien 
between that of a Solicitor and that of any other party. His 
language is, “I can not see how there can be any sound dis- 
tinction between the ease of a Solicitor, claiming a lien on the 
papers of his client, and the case of any other creditor who 
holds a security for his debt. It was suggested at bar that the 
existence of a special contract would make a difference; but 
there is in fact no ground for such a distinction. Liens exist- 
ing by the custom of trade or the practice of a profession are 
equivalent to contracts—and I know of no distinction in the 
law of lien between that of a Solicitor and that of any other 
party.” Paley on Agency, by Dunlap 132. Note. Rieh- 
ards vs. Platel, Cr. & Ph. 457.) Here, then, are the true 
grounds. Attorneys and Solicitors are upon the footing of 
creditors, and their lien is upon the footing of securities. And 
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there is no difference between the lien of Attorneys and Solici- 
tors, and the lien of any other persons. Their liens are upon 
the footing of factors and other agents’ liens. And as these 
hold liens not only for charges and disbursements, but also for 
compensation, either fixed by the usage of trade or by agree- 
ment, so also have Atterneys and Solicitors liens for their com- 
pensation, whether that compensation be settled by the Law, 
in the form of costs, or be agreed upon by the parties, or deter- 
mined by the established usage of the profession. Doubtless 
the lien of an Attorney may be waived as other liens of like 
character may be. (2 Aent’s Com. 640. Story on Agency 
378 to 381.) Such are the conclusions to which we have ar- 
rived upon this subject. And with such views, the ruling of 
the Judge as to the contract between Napier and the defend- 
ants in error, must necessarily be sustained. If they had a 
particular lien upon this judgment, by virtue of which they 
were entitled to enforce it against him for their fees, then for- 
bearance to press it, was a good consideration. And although 
it be true, as I have before said, that an order of Court would 
be necessary to enable them to use the execution, yet the right 
to use it at all—the existence of the lien—is sufficient consid- 
eration to support the contract. A contract which. recognizes 
and extinguishes a legal right, is a valid contract. 

[14.] Napier recognized the right, and agreed to pay the 
three thousand dollars in satisfaction, under a release of the 
balance of what was due to them, they stipulating at the same 
time to deliver the 4%. Fa. to him, that he might reimburse 
himself out of Carey. The 4%. Fa. was delivered, and in our 
judgment his claim to recover back the money paid according 
to the stipulations of this contract, is without grace, and with- 
out legal right. The reversal of the judgment does not affect 
the contract—it was a valid judgment at the time it was enter- 
ed into. It is said that a part of the consideration moving 
from them to Napier has failed, and therefore the plaintiff’s 
action ought to be sustained—and the position is sought to be 
sustained thus: The defendants in error stipulated to transfer 
the execution to Napier, that he might indemnify himself by a 
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levy upon the property of his principal: when the judgment 
was reversed, the execution became a nullity, and therefore the 
consideration of the contract failed. But this will not do for sev- 
eral reasons. It might be sufficient to say, that the defendants in 
error made no guarantee of the perpetual validity of the judgment. 
They only stipulated to deliver the execution to him when he 
should call for it; and it was delivered to him. Again, it wasa 
subsisting regular process when he received it, and its annihilation 
by a reversal of the judgment, was not caused by any act of theirs 
—the movement to reverse it must needs originate with the 
parties bound by it, to wit, Napier, and his principal, Carey ; 
and it did originate with them, and when it was reversed by a 
dismissal of the writ of error before the Supreme Court, it was 
so reversed because Mr. Napier voluntarily declined becoming 
a party to that writ of error. In the whole matter he was pre- 
sumed to be cognizant of his legal rights—he was cognizant of 
the facts upon which they depended—he admitted the amount 
claimed by them for their fees, and is most clearly forever con- 
cluded. The release made to him before the judgment was 
made impotent by the judgment, and the subsequent release 
had no effect upon the lien of the counsel, because made after 
notice. Number 24 is affirmed, and the judgment of the Court 
below, in the cause stands affirmed; the costs abiding the judg- 
ment of this Court upon each writ of error. 





No. 16.—Joun S. Means, claimant, plaintiff in error, vs. 
DurnamM G. Sanpers, defendant. 


[1.] Executions are levied upon land, as the property of the defendant, 
which is claimed by B., and a verdict rendered, finding it subject. After- 
wards B. conveys it to C., and it is levied upon as the property of C., by 
execttions in favor of D. and D. becomes the purcbaser at Sheriff’s sale, 
with actual notice of the litigation between the plaintiff in execution, ané 
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B.D. puts in his. claim to the land when offered for sale under the origi- 
nal levy: Held, that his title derived from B., through C., yields to the 
lien of the judgments, and that his title, thus derived, is concluded by the 
judgment on B’s. claim. 


Claim, in Macon Superior Court. Decided by Judge Pow- 
zRs, June Term, 1853. 


The facts in this case are as follows: 

In January, 1842, a lot of land was levied on by virtue of sun- 
dry fi. fas., from a Justice’s Court, in favor of Durham G. 
Sanders, vs. Kelsoe & Sims. The land was claimed by Joseph 
Boren; and in September, 1842, a verdict of a jury was had, 
finding the property subjeet. On this verdict no judgment 
was entered. In June, 1842, Boren made a deed to the land, 
to Geo. W. Martinlur; and in 1845, it was levied on as the 
property of Martinlur, at the instance of John S. Means, and 
sold at sheriff’s sale, and Means became the purchaser. Sub- 
sequently, the fi. fas. of Sanders, above mentioned, were re- 
levied, and the claim was interposed by Means. Upon the 
trial, it was in evidence, that on the trial of the former claim 
case, Means had acted as the agent of Sanders, and conse- 
quently knew of the pendency of the judgment, &c., when he 
bought the land. There was an attempt to show some pay- 
ments on the judgments of Sanders, and sundry testimony as 
to the title of Kelsoe & Sims, &e. The Court charged the 
jury, that if the claimant held under Joseph Boren, and if he 
purchased with notice of the pendency of the claim case, and 
the rendition of a verdict finding the property subject; yet, 
if the purchase was not for the purpose of fraud, his title was 
not affected by those facts. 

The jury having found for the claimant, a new trial was 
moved for, on the ground of error in said charge of the Court. 
And said motion, for a new trial, being argued before Judge 
Powers, a new trial was granted. 

To which decision, claimant now excepts. 


Mitter & Mriter, and Rozrxson, for plaintiff in error. 
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Hunter, for defendant in error. 


D. W. MItueR, for plaintiff in error, submitted the follow- 
ing brief: 


1. The levy is void for uncertainty, 10 Ga. Rep. 74. 18 
Johns. 109. 1 Swan. 875. 1N. H. Rep. 98. 12 Ga. 481. 
Cobb's Dig. 682. 

2. There was no return of no personalty, by the levying 
constable. 3 Ga. 224. T Humph. 257. 2 Pet. Card. Rep. 
154. Cobb's Dig. 652. 3 Ga. 224. 

3. The judgments are void. The Justice’s Docket wants 
the entry of facts, to show jurisdiction. Gray vs. McNeill, 
12 Ga. 424. 6 Johns. 126. 15 Johns. 476. 9 Cowen, 61. 

4, There was no lis pendens, when Martinlur bought from 
Boren. 1 Strobhart, 180. 

5. The claim case of Sanders and Boren, involved only a 
part of the land now in issue—the 28 acres of lot 72. The 
description of this is too uncertain. 10 Ga. 74. Cobb's Dig. 
11 Ga. 523, 4. 

6. A judgment in a claim case, has no more effect than a 
judgment in ejectment. Adams on Eject. 827, 215. 351. 
Quotes 4 Cowen 681. 

7. The verdict against Boren, cannot be admitted, without 
the judgment. It has no effect alone. 1 Greenl. Ev. 554. 
1 Phil. Ev. 389. 2 Phil. Ev. (New Ed.) 187. 4 Phil. 
Ev. (New Ed.) 293. : 

8. Verdict will not be set aside, when there has been evi- 
dence on both sides, and no rule of Law has been violated. 
T Ga. 295, 269, 283. 2 Ga. 15. 4. Ga. 175. 6 Ga. 315. 


G. R. Hunter—Brief of points and authorities, relied upon 
by counsel, for defendant in error: 


Ist. The Court erred in its charge to the jury. Means’ 
title being affected by the verdict and judgment rendered in 
the claim case. 1 Greenleaf § 536. 11 Ga. Rep. 265. 1 
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J. Ch. Rep. 565, 416. 2 Powell on Mortgages, p 624, (Note 
1.) 9 Ga. Rep. 247. 11 Ga. Rep. 641. Hotchk. 548. 
12 Ga. Rep. 429. 1 Starkie 190, 192, ’3. 

2nd. Verdict of the jury unsupported by evidence, and the 
Court will grant a new trial. 10 Ga. Rep. 384. 








By the Court.—NisBeEt, J. delivering the opinion. 


Several interesting questions were argued by the counsel 
for the plaintiff in error, in this case, which we do not feel at 
liberty to decide, because they were not passed upon by the 
Court on the trial. Such as the question, as to the uncertainty 
of the levy—the want of a return on the fi. fas. of no 
personal property—the insufficiency of the Magistrate's 
entries on his docket, &c. As the case goes back, counsel 
will yet have an opportunity of making these points, and if 
they think proper, of bringing them to this Court. The rec- 
ord requires our judgment only upon the judgment of the 
Court, awarding the new trial. The new trial was asked upon 
two grounds: 

Ist. Because the verdict was without evidence: we say that 
there was some evidence, and pass to the 2nd ground. 

[1.] Which is, that the presiding Judge erred in instructing 
the jury, “‘ That the fact of Means, purchasing the land levied 
on, while the same was under levy, at the instance of the 
plaintiff, and had been condemned as subject to the execution 
of the plaintiff, under a claim interposed by Joseph Boren; 
although the title purchased by the claimant, was derived from 
Boren, and although claimant had notice of the pendency of 
the claim, and the rendition of the verdict finding the land 
subject, unless the jury should be of opinion that the pur- 
chase of the claimant, was made for the purpose of fraud, 
did not affect his title.” 

All these things we agree with Judge Warren, would not 
affect a title in Means, the claimant, derived from others than 
Boren, and paramount to the lien of the judgments; but we 
dissent wholly from the position, that they do not affect his 
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title derived from Boren. He relied alone upon a title derived 
from Boren, and if he had not, the charge of the Court 
expressly assumes, that a title derived from Boren, would not 
be affected by the condemnation of the property, as liable to 
the judgments, against the title of Boren, put in issue upon the 
trial of the first claim ; even with notice of the pendency of the 
claim and of the verdict rendered in the cause. We advert to 
the facts. The land in controversy, was levied upon by these 
executions in favor of Sanders, and claimed by Boren: the 
claim was tried and a verdict rendered, finding it subject 
against theclaim of Boren. Afterwards, Boren conveyed it 
to Martinlur—Means holding a judgment against Martinlur, 
caused it to be levied upon and brought to sale, and he (Means) 
became the purchaser. The original levy, by Sanders, pro- 
ceeding after the termination of the claim put in by Boren, 
Means interposed his claim, and upon the trial of his claim, 
the Court instructed the jury as above. It was proven on the 
trial, that Means had actual notice of the litigation on Boren’s 
claim—whether Martinlur had notice of that litigation, except 
in so far as lis pendens was notice to him, does not appear. 
These are the facts. Now we hold, that the decision of the 
claim of Boren, was a judgment of the Court, in favor of the 
lien of the judgments, as against Boren’s title, whatever that 
was. This judgment was conclusive against Boren. It has not 
been impeached—it was rendered by a Court having juris- 
diction, and there is no pretence of its irregularity ; and if it 

was irregular, it could only be set aside for that cause, by 

a proper proceeding before the Court that rendered it. It 

was not only binding upon Boren, but it was binding upon 
his privies. Martinlur bought of Boren, and Means at Sheriffs 

sale, bought Martinlur’s title, which was the title of Boren—no 

more and no less. Means claiming through Martinlur, and he 
through Boren; Means was a privy in Law to Boren, and is 
as much concluded by the judgment in the claim suit as Boren 
himself. And to make the case conclusive against him, as to 
any Equity, he had notice—actual notice of the litigation, 
between the plaintiff in execution and Boren. It is proven, 
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that he attended to the claim case for Boren. Martinlur’s 
want of notice, will not protect Means. He, Means, bought 
property subject to the lien of the judgments, and he acquired 
Martinlur’s title, which was subject to that lien. The doctrine 
of notice, so far as Martinlur is concerned, does not apply to 
the case. The lien of the judgments must prevail, aside from 
any other consideration ; unless Means can show a title superior 
to that lien. He does not do this, but rests upon a title 
(Boren’s) which has been adjudged inferior to the lien of the 
judgments. 

In this case, the judgment in the first claim was not entered 
up. There is no evidence that the judgment on the verdict 
rendered, was arrested or a new trial granted. So far as the 
records disclose the facts, the plaintiff in execution is entitled 
to enter it up at any time upon application to the Court. 
We do not say, but that exception to the inadmissibility of the 
verdict in evidence, without the judgment, might have been 
good. It does not appear, however, that any such exception 
was taken, and if it was, itis not brought here. But all consider- 
ation of this point is now unnecessary, for the charge of the 
Court assumes a judgment. The Judge says, that if the 
property was condemned, as liable to the plaintiff’s executions, 
&ec., then Means’ title is unaffected. He means a legal 
condemnation. 

Let the judgment be affirmed. 





No. 17.—Nicno.as Tompkins, plaintiff in error, vs. RoBERT 
Corry, administrator of Wm. J. GarMANy, defendant. 


[1.] The verdict of the jury will be set aside, and a new trial ordered, not 
only when it is without evidence to warrant it, but against the only 
testimony submitted upon the point, to which their finding has reference. 
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[2.] The verdict of the jury will be set aside as contrary to Law, when it 
fails to cover all the issues made by the pleadings, and the proofs sub- 
mitted in support thereof. 


In Equity, in Heard Superior Court. Tried before Judge 
Hr, April Term, 1853. 


The facts in this case are as follows: 

In October, 1839, Nicholas Tompkins sold to Wm. J. 
Garmany, a tract of land, for the sum of $16,000; for the 
purchase money of which he took Garmany’s notes, due as 
follows: $3,000, January 1, 1841; 3,000, January 1, 1842; 
$3,000, January 1, 1843; $4,000, January 1, 1844; besides 
$3,000, which was paid in cash. ‘To secure the notes, he took 
a mortgage on the premises. In 1840, Garmany re-sold the 
land to Tompkins, on the following terms, as stated by a 
witness, who took it down in writing at the time: ‘ Tompkins 
was to take back the land at $11,000, in Garmany’s notes ; 
and as Garmany was involved, and there were executions 
against him, Tompkins was not to take a deed from Garmany, 
lest the land should be made subject to the executions ; but 
Tompkins was to foreclose the mortgage, and have the land 
sold, and bid it in, and let it bring what it might; Garmany 
was to have credit on the mortgage, for eleven thousand 
dollars, in the notes which Tompkins held for the original 
purchase money. That Tompkins was owing Garmany, on 
sundry accounts, about $1,780, which was agreed to be placed 
as a credit on the last note due, which they called the large note, 
for $4,000 ; and that this credit was put on the note last dae, 
because they wanted the mortgage foreclosed on the notes that 
fell due first ; that it might be done as soon as possible. That 
the credit of eleven thousand dollars was not to be entered 
onthe notes then, but when the mortgage was foreclosed, 
and there was to be no interest.” Under this contract, 
Garmany gave immediate possession of the premises to 
Tompkins. This was the testimony of Josiah Jacobs, the 
witness who, in the suit hereinafter mentioned, testified as to the 
contraet. Subsequently Garmany died ; no farther steps having 
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been taken in the matter ; and in 1845, Corry, his administrator, 
brought his action of ejectment against Tompkins, to recover 
back the premises. Tompkins filed his bill in Chancery for 
injunction of the ejectment suit, and for a specific performance 
of the contract. The bill alleged, substantially, the fore- 
going facts. 

The answer of the administrator to this bill, set up the 
Statute of Frauds, as a defence against the contract; and 
asserted that there were credits to which the notes were 
entitled. 

The testimony of complainant has been above recited.— 
The defendant offered no testimony. The jury returned the 
following verdict: ‘‘ We, the jury, decree the right to the 
complainant, to foreclose the mortgage, after paying to the 
defendant the sum of thirteen hundred and forty eight dollars 
and sixty one cents, and that the costs of suit be divided 
between the parties at variance.’’ Whereupon, complainant 
moved for a new trial, on the ground, that said verdict was 
contrary to and without evidence, and was contrary to Law. 

The Court refused the motion, and complainant excepted 


to said refusal. 
B. H. Hit, for plaintiff in error. 


No one appearing for defendant in error, the plaintiff had 
leave to proceed ex parte. 


By the Court.—Lumpkin, J. delivering the opinion. 


[1.] We are clear that a new trial should have been granted 
in this case. There is not a scintilla of testimony to warrant 
the verdict. It could only have been rendered by computing 
interest on the items of mutual indebtedness between the par- 
ties : that is, on the $11,000 against Tompkins, from the time 
he went into possession of the land, in October or November, 
1840; and then on each of the notes of Garmany, as they 
severally fell due, up to the time of rendering the decree, and 
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setting off one against the other, and striking a balance. 
And this, the jury could not do, in the face of the testimony 
of Josiah Jacobs, who swears positively, that no interest was 
to be reckoned on either side; and his evidence is uncontra- 
dicted. 

Without calculating interest, there should have been a 
decree of $200 for the complainant. Garmany was still 
owing Tompkins the three first installments for the land, of 
$3,000 cach; making $9,000; and $2,200 on the last or large 
note, as the parties called it, viz: $4,000, with a credit of 
$1,800; making the whole amount of Garmany’s indebted- 
ness to Tompkins $11,200. From this sum, deduct the 
$11,000, owing by Tompkins to Garmany, on the re-purchase 
of the land, and it leaves a balance in favor of Tompkins, 
of $200. Instead of which the jury, not only without proof, 
but against the oath of the only witness, who deposed as to 
the agreement, returned a verdict in favor of the defendant, 
for $1,348 61. 

[2.] Besides, the verdict is contrary to Law. It does not 
find the issues made by the pleadings, and submitted to the 
jury for their consideration. There is no finding as to the 
prayer for a perpetual injunction, against the several actions 
of ejectment, brought by the administrator of Garmany, 
against Tompkins and his tenants; nor as to the plea of 
payment, filed against the proceeding for the foreclosure of 
the mortgage. And yet, upon a settlement of the account 
between the parties, Tompkins was entitled to this relief. 

We must, therefore, send this case back. On the re-hear- 
ing, it will be competent for the defendant to offer proof of 
payments, by his intestate, provided any were made. If this 
should be done, and the mortgage debt be found to be unpaid, 
Tompkins must discharge ‘the amount, before he will be 
entitled to a decree, for the re-conveyance of the land. 

We do not.intend to pre-judge the rights of creditors, if there 
be any; and we infer from the record, that there are outstand- 
ing debts still due and unpaid, against the estate of William J. 
Garmany. For Pleasant H. Whitaker testifies that he-held 
VOL. XIv. 16 
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executions against the deceased, and had tried since his death 
to make the money on them, but had been unable to find 
property, out of which they could be satisfied. The claims of 
the creditors, could only be brought under judicial cognizance 
by the answer of Mr. Corry, the legal representative of 
Garmany; or by Bill of Interpleader, filed at their own 
instance. In remanding this cause, we cannot give directions, 
as to the creditors, because they are not before us, as parties 
to this proceeding. The Court of Chancery, will be open to 
them at any time, up to the final decree, which may be rendered 
in the premises. 
Judgment reversed. 





No. 18.—Carter L. WILkiInson et al. plaintiffs in error es. 
STEPHEN CASTELLOW, defendant in error. 


[1.] The Sundays embraced in the thirty days, in which a bill of exceptions 
is required to be certified and signed by the presiding Judge, the same be- 
ing “Statutory time,” are not to be excluded. 


A motion was made to dismiss the writ of error in this cause, 
on the ground that the bill of exceptions was not signed by 
the Judge within thirty days from the adjournment of the 
Court below. 

The bill of exceptions was signed on the 6th June, 1853, 
and the presiding Judge certified that it was presented to him 
onthe 5th, but that day being Sunday, he had declined to 
sign until the next day ; and that Houston Superior Court, at 
which the cause was tried, adjourned on the 6th May, 1853. 


Wuittte & WarREN for the motion. 


DEGRAFFENREID, Hunter & HILt, contra. 
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By the Court.—Staryus, J. delivering the opinion. 


[1.] The bill of exceptions was handed to the Judge, in this 
case, on the thirtieth day, after the adjournment of the Court, 
and that day was Sunday. He therefore refused to sign it, 
until next day. It is now insisted, that this bill of excep- 
tions was not signed within the time prescribed by law. 

The time thus prescribed, is “‘ Statutory time;” and it has 
been always held, that the Sundays embraced in such time, are 
not to be regarded as “ dies non,’ unless there be a special ex- 
ception to this effect; as, for example, in the Constitution of 
the United States, specifying the time in which the President 
shall sign all bills, &. (Con. Art. 1, See. T.) 

It is true, that in the case of Neal et al. vs. Crew, 12 Ga. 
R. 93, this Court held, that Sunday is not to be counted as one 
of the four days in which appeals are to be entered. But the 
Court puts its decision expressly upon the ground, that the law 
regulating this subject, is not to be considered with reference to 
the rule above cited, applicable to “Statutory time ;” but is to 
be “ Construed in the light of the rules of practice, which ob- 
tain in the Courts of Westminster Hall;” and especially the 
Court of King’s Bench, where ‘ Sunday was never reckoned 
as one of the four days, in entering up judgments.” 

In the same case, this Court says: “We still hold, that Sun- 
day is not to be disregarded, whether it be the first or the last, 
or an intervening day, in counting the various times, provided 
by law, for the service of writs, notices, and all such matters.” 

For the same reason, we must hold, in this case, that, inas- 
much as the Statute positively requires the bill of exceptions to 
be signed within thirty days, without excepting the Sundays 
intervening; and as we are not authorized to construe this pro- 
vision in the light of any common law practice, allowing such 
exception, (there being none applicable to the case,) the writ 
of error must be dismissed. 
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No, 19.—N. Owstey & Son, plaintiffs in error, vs. PHILIP 
WooLHopTer, defendant. 


[1.] The plaintiff, declaring as A. B., Agent, sues in his own right ; and the 
term agent, is an addition to the name only, and descriptive of the person. 
[2.] The affidavit, in cases of garnishment, need not set forth the name of the 

persons against whom the summons is to issue. 

[3.] It is not competent for a witness to testify to the indebtedness of the de- 
fendant to the plaintiff, when it appears that he derives his knowledge of 
the fact entirely from an account rendered him, from the books of a third 
person. His evidence is hearsay only; and the books themselves, properly 
authenticated, or a transcript from them, is the higher and better proof. 

[4.] The ratification of the unauthorized act of the Agent, may be implied, 
under certain circumstances, from the silence of the principal. 

[5.] If one in the presence of the principal, sell a parcel of goods of the lat- 
ter, as his agent, without objection, the tacit consent of the principal, will 
be presumed, and it will bind him. 

[6.] If the agent, without authority, do an act, and the principal, after a 
knowledge of the fact, makes no objection, Dut acquiesces for alength of 
time, and such acquiescence cannot be explained or otherwise accounted for, 
and which has a tendency to mislead the agent, the law will construe such 
silence as contrary to the duty of the principal; and hold him bound by it. 

[{7.] A., a factor in Savannah transacts business with B., a house in New York, 
to the amount of $370,000, on which a loss was sustained, on cotton alone, of 
some $15,000. A., as the agent of C., shipped C’s. cotton to B., and this 
constituted an item inthe aggregate of business done, as well as of loss 
sustained. On account of his large and liberal dealings, B. compromises 
with A., at one fourth: Held, that C. was entitled to settle with A., upon 
the same terms, his portion of the loss. 


Garnishment, in Bibb Superior Court. Tried before Judge 
Powers, May Term 1853. 


The facts of this case are as follows : 

Philip Woolhopter, Agent, had brought an action in Chat- 
ham Superior Court, against Mrs. Ruth E. Reid; and had 
caused Owsley & Son, of Bibb county, to be served with a sum- 
mons of garnishment, to declare what they were indebted to 
Mrs. Reid, or what effects of her’s they had in possession, &c. 
The garnishees objected to the affidavit, made to obtain the 
summons of garnishment; because it was made by Henry 
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Harper, as agent of Woolhopter, who himself had sued as 
agent; and consequently, that the affidavit, being made by the 
agent of an agent, was illegal ; and furthermore, that the affi- 
davit did not state against whom summons of garnishment was 
designed. Both these objections were overruled by the Court ; 
and the garnishees filed their answer, and said, they did not 
know what amount they were indebted to Mrs. Reid ; that there 
was an account between them, a part of which they did not ad- 
mit to be correct; for that a quantity of cotton, which they 
had consigned to her, for sale in Savannah, she had caused to 
be shipped to New York, without their authority, and sold at a 
loss; and that she had compromised the loss with the New 
York house, at 33} cents in the dollar, while they were charged 
with the whole; which liability they did not admit. This an- 
swer was traversed, and the issue submitted to a jury. 

It appeared, from the testimony of F. H. Wellman, that he 
was the agent of Mrs. Reid, in carrying on the commission busi- 
ness in Savannah; and that the business was transacted in the 
name of F. H. Wellman, Agent; and that Owsley & Son had 
transacted a large amount of business with him. That he, as 
agent, had shipped a quantity of the cotton, consigned to him by 
Owsley & Son, to the house of E. & R. R. Graves, in New York ; 
that the cotton was sold in 1851, in New York, at a loss; that 
the business of F. H. Wellman, Agent, with E. & R. R. Graves, 
amounted, in that year, to 370,000 dollars ; that on the whole 
amount, they had sustained a loss of 16,000 dollars, which, in 
consideration that he was a large dealer with them, the Graves’ 
had compromised at 25 cents in the dollar; that the cotton of 
Owsley and Son was a part of the amount shipped. It ap- 
peared further, from Wellman’s testimony, that he had shipped 
the cotton of Owsley & Son to New York, without authority 
from them to do so; but that, in 1852, about a year after the 
sale of the cotton, and after Owsley & Son had failed, he had 
informed one of the firm of the disposition he had made of their 
cotton; and that he made no objection. The witness stated 
that Owsley & Son were indebted to Mrs. Reid, on account, the 
sum of $6,346 26; and exhibited an account of sales and ad- 
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vances, showing the balance. On being cross-questioned, it 
appeared that he obtained his knowledge of the amount of sales 
from a letter of E. & R. R. Graves. This was objected to as 
hearsay testimony; but was admitted by the Court. 

The Court charged the jury, that a factor has no right to 
ship the cotton of his employer to a different market without 
his authority; but that if Owsley & Son were afterwards in- 
formed of what had been done, and made no objection, that it 
amounted to a ratification of the acts of the factor; that, they 
must look to the testimony, and see whether the garnishees in 
this case, made any objection when so informed; that if not, 
they were bound by the acts of their factor. 

The Court charged, further, that the house of E. & R. R. 
Graves, of New York, could only look to F. H. Wellman, 
Agent, for a settlement, and not to Owsley & Son; that Ows- 
ley & Son were not liable to them, and consequently could 
claim no benefit from any compromise made between them and 
Wellman, as they had no concern in that transaction. The jury 
found for the plaintiff; and the garnishees except to the said 
charges and decisions of the Court. 


Stusss & Hx, for plaintiff in error. 
Por, Nisset & Por, for defendant. 
By the Court.—Lumpxin, J. delivering the opinion. 


This was a proceeding under the Garnishment Law of this 
State. On the trial, the attorney of the garnishee objected to 
the affidavit upon which the garnishment issued, upon two 
grounds: First, because it was made by the agent of an agent; 
and, Secondly, because it did not specify against whom pro- 
cess of. garnishment was prayed. 

[1.] The first objection does not exist in point of fact. Itis 
true, that the action of assumpsit, in Chatham county, which 
is the foundation of the garnishment, is at the instance of Phil- 
ip D. Woolhopter, Agent, against Ruth E. Reid. But the 














DECATUR, AUGUST TERM, 1858. 127 


N. Owsley & Son vs. Philip Woolhopter. 








term agent, is an addition only to the name of the plaintiff, and 
descriptive of his person. 

[2.] As to the other defect, that the affidavit does not state 
against whom summons of garnishment was desired, it is enough 
to say, that the law does not require that it should; and that 
in practice, it would be very inconvenient if it did. 

[3.] Francis H. Wellman, the father and agent of Mrs. Reid, 
in the commission business carried on by her in Savannah, be- 
ing introduced as a witness, testified, that Owsley & Son, the 
garnishees, are indebted to Ruth E. Reid $6,346 26, being a 
balance due on cotton transactions between them, in the Fall of 
1850, and Winter and Spring of 1851; and exhibited an ac- 
count of sales and advances, showing said balance. On the 
cross-examination, it appeared that the witness obtained his 
knowledge of the sales, from a letter written by E. & R. R. 
Graves, of New York. Whereupon, his testimony was objeet- 
ed toas hearsay only; but admitted by the Court. And this 
is the next error assigned on the record. 

Conceding that it was competent for the witness to swear 
positively, provided he would undertake to do so, to the balance 
of indebtedness, on account of the dealings between Owsley & 
& Son, and Mrs. Ruth E. Reid; yet, when it was disclosed by 
the cross-examination, that he derived all his knowledge from 
the data furnished him by Messrs. E. & R. R. Graves, the 
commission merchants in New York, who sold the cotton of 
Owsley & Son, it became evident, from that time, that his testi- 
mony was illegal; and it should have been withdrawn from the 
jury. The books of E. & R. R. Graves, properly authenti- 
cated, was the source from which this better proof should have 
been drawn. 

[4.] But the main point in this case, is this, Owsley & Son, 
the garnishees, drew largely and at sundry times, upon Mrs. 
Reid or her agent, Wellman, at Savannah. They shipped cotton 
to Mrs. Reid, or Wellman, her agent, to meet the payment of 
their drafts. It should have been sold in that market. Mrs. 
Reid, or her agent, re-shipped three lots of that cotton, to-wit : 
64, 84 and 97 bales, without authority, and contrary to the 
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usages of trade, to Messrs. E. & R. R. Graves, of New York. 
On this transaction, there was a heavy loss sustained, and just 
about sufficient to cover the amount of indebtedness against the 
garnishees. Having, as it is admitted, no previous authority 
to do this, reliance is had, upon a subsequent ratification of the 
New York sale. Mr. Wellman testifies, that after Owsley & 
Son had failed, whichis proven by Groce, to have been in Feb- 
ruary or March, 1852, twelve months after the sale of their 
cotton in New York, that he (the witness) communicated to one 
of the Messrs. Owsley’s, for the first time, the fact that their 
cotton had been shipped to New York and been sold there ; 
and that he made no objection—in other words, said nothing. 
Does silence, under such circumstances, amount to a ratifica- 
tion of an unauthorized act of an agent? The Court below 
instructed the jury that it did. We cannot concur in that 
opinion. 

We do not deny but that ratification may be implied, 
even from the silence of the principal. If I ship cotton tomy 
factor at Savannah, and he informs me, that owing to the de- 
rangement of the currency there, the want of shipping in port, 

*or any other cause, it will be greatly to my benefit to have the 
produce forwarded to New York and sold, and I do not object, 
he might probably infer my consent or acquiescence. 

[5.] So, if one, in the presence of the principal, sell a parcel of 
goods of the latter, as his agent, without objection, the tacit 
consent of the principal will be presumed; and it will bind 
him. 

[6.] Indeed, if the agent, without authority, should do any 
act, and the principal, after a knowledge of the fact, should 
make no objection, but acquiesce for a length of time—espe- 
cially where such acquiescence cannot be explained or otherwise 
accounted for ; and which has a tendency to mislead the agent ; 
in all such cases, and many others, which might be supposed, 
the law would construe such silence as contrary to the duty of 
the principal; and he would be held bound by it. (1 Liverm. 
on Agency, 45, 47.) 

But in the case before us, no such presumption arises. The 
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cotton was sent to a different market, and sold without orders. 
No notice is given to the principal for twelve months; it is 
then casually mentioned merely, to one of the joint owners of 
the cotton, who says nothing. It does not appear even, that 
the terms upon which the cotton was sold, were communicated. 
Such silence cannot be construed into a ratification of the un- 
authorized act. 

[7.] Upon this state of the case, instead of charging the 
Owsleys with the loss which occurred in New York, an account 
should be taken between Owsley & Son, and Mrs. Reid, esti- 
mating their cotton at what it was worth in Savannah, at the 
time it was forwarded to New York, and the balance struck be+ 
tween that and the amount of her advances to the Owsleys; 
and, according to the testimony of Mr. Wellman, this mode of 
computation, would about make the parties even. All this, 
however, is properly the subject of proof on the trial. 

This, it seems to us, constitutes the equity of this transac- 
tion between these parties; especially when it is remem- 
bered that Mr. Wellman admits, in his evidence, that he 
never rendered to the Owsleys, at any time, an account of the 
New York sales; and moreover, that the Messrs. Graves’ were 
not entitled to look to the Owsleys for any loss on account of 
this transaction; but on the contrary, that it fell exclusively 
upon Mrs. Reid. 

The Court was requested to charge the jury, that if Mrs. 
Reid acted as the agent of Owsley & Son, in forwarding to E. 
& R. R. Graves the cotton, and afterwards settled the loss sus- 
tained on this shipment, at twenty-five cents in the dollar, that 
then, she was only entitled to receive that amount of her prin- 
cipal. This the Court refused to do; but instead, thereof, in- 
structed the jury, “That 7fE. & R. R. Graves, could only look 
to the personal credit of Mrs. Reid, or Wellman, as her agent, 
and not to the garnishees, Owsley & Son, for reimbursement, 
in that event, it was no concern of Owsley & Son, upon what 
terms the loss was compromised.” 

The charge as asked, should have been given; and the charge 
as made, is wrong in this: the charge as requested, is upon the 
VoL. XIV. 17 
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assumption that the jury might possibly believe, that Mrs. 
Reid acted by authority of her principal, either previously dele- 
gated or subsequently recognized, in shipping the cotton to 
New York. Whereas, the charge as given, is based upon an 
entirely different and contrary state of facts—not, as the jury 
should have been told, because there was no sufficient proof of 
the agency ; but because, as they were left to infer it was not 
the law applicable tothe testimony, as assumed in the request 
made by the attorney of the garnishees. That is to say, the 
jury may have believed that Mrs. Reid acted as the agent of 
the Owsleys in shipping the cotton; and that still the Owsleys 
were not entitled to any abatement in the loss on their cotton, 
on account of the compromise made between Mrs. Reid and the 
Messrs. Graves’. They should have instracted in such a way 
as would have prevented the possibility of their falling into this 
error. 

Whether Owsley & Son are entitled tothe benefit of the 
compromise made by Mrs. Reid with Messrs. E. & R. R. 
Graves, depends upon the fact, of whether or not they are lia- 
ble to her for the loss sustained upon their eotton. Mr. Well- 
man swears, that the reason which influenced the Messrs. 
Graves to make this advantageous adjustment with Mrs. Reid, 
was in consideration that she had been a liberal customer of 
their establishment—her transactions of that year -alone,. 
amounting to $370,000. Now, is it not apparent, that if Ows- 
ley & Son are to be held accountable for the loss upon their 
cotton, which she shipped without authority, that they are enti- 
tled to participate in the benefit of the compromise? Their 
cotton was an item toswell the very large aggregate of her bu- 
siness, which induced the compromise ; and on their cotton, a 
portion of the loss was suffered, which caused a sum total, of 
from $14,000 to $16,000. How it is, that their agent, then, 
is entitled to the whole benefit of the very liberal release which 
was made, we cannot comprehend. Discharge them from all re- 
sponsibility on account of the sale in New York, and they are 
excluded of course, from sharing in this compromise. 


But the verdict found against the Owsleys, is made up en- 
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tirely from the account rendered by the Messrs Graves’, of this 
New York sale. That is to say, they are debited with the cash 
advances made to them by Mrs. Reid, and credited with the 
nett proceeds of the cotton in New York. Whereas, even if 
they are to be bound by this sale, as we have endeavored to 
show they are net, instead of charging them with the whole 
amount of loss sustained on the 245 bags of cotton sold in New 
York, they should be held accountable for one fourth only of 
the loss, the same having been settled with Mrs. Reid, their 
agent, upon those terms. And in that aspect of the case, the 
verdict is manifestly unjust. 

So that upon any and every view of the evidence, the case 
should be remanded for a new trial. 





No. 20.—THomas Barnes, plaintiff in error vs. THomas 
SHINHOLSTER, administrator and defendant. 


{1.] The relation of landlord and tenant, between the parties, is necessary to 
sustain the action, for use and occupation; and an entry under agreement 
or contract for purchase, is inconsistent with this relation. An entry under 
such agreement, may be proven by parol, for the purpose, not of showing 
title, but that this relation, of landlord and tenant, did not exist. 


{2.] Where a party, defendant, is in possession under such agreement, and 
erects improvements on the premises, and afterwards the landlord, fails to 
make titles: Held, that in an action against the defendant, for use and 
occupation, he cannot plead by way ef set off, the value of such 
improvements ; but Equity, perhaps, upon a proper case made, may afford 
relief. 


f3.] Where an entry, under such agreement, is made, and it is at the same 
time stipulated, that if the landlord should lose the place, and not be able 
to make titles, the defendant shall pay the same rent for the premises, as 
was paid the previous year: //e/d, that such loss of the place, should 
be alleged and preven, before the plaintiff can recover the rest, in an 
action for use and occupation. 
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Action for rent, in Bibb Superior Court. Tried before 
Judge Powers, May Term, 1853. 


This was an action, brought by Shinholster, to recover of 
Barnes, for the use and occupation of a house and land of 
plaintiff near Macon, which the defendant had occupied about 
a year. The defendant plead, that he had gone into possession 
of the land, on a contract of purchase, and not as tenant. 
He likewise pleaded, by the way of set off, that he had put 
certain improvements on the premises. The last plea was 
ruled out by the Court. Absalom Jordan, testified for plaintiff, 
that he heard a conversation between plaintiff and defendant, 
about the premises. Defendant said he wished to buy, and 
had the money, and would pay what plaintiff asked, ($800) 
whenever he could get a warranty title. Plaintiff replied, 
that he might lose the place, and would not give a warranty 
title. Defendant said he would like to go into possession. 
Plaintiff answered, that he might do so; and if he lost the 
place, he must pay rent at the rate of the last year. Defen- 
dant then went into possession, and has been there ever since. 
Mr. Stubbs testified, “that during the present term of the 
Court, plaintiff had withdrawn his claim to said land.’’ Inter- 
rogatories of Allen Johnson and Leyman H. Barnes, offered 
by the defendant, to prove a positive parol contract, for the 
sale of the land, were rejected by the Court, as being excluded 
by the Statute of Frauds. 

The testimony being concluded, the defendant’s counsel 
requested the Court to charge, that if defendant went into 
possession, under a contract to sell it to him, the plaintiff had 
no right to change the contract without his consent; and could 
not recover from him as a tenant. 

And also, that if the defendant took the house as a purcha- 
ser, on condition that he was to pay rent if the plaintiff lost the 
land, then the plaintiff cannot recover in this action; as there 
is no evidence that the land was lost before the commencement 
of the suit. 

Which charges the Court refused; but told the jury, that 
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there was no evidence of a purchase of the land by de- 
fendant; and that they should find what rent was proven to be 
due. 

To which refusals and charges of the Court, defendant 
excepts. 


Srusss & Hut, for plaintiff in error. 
Por, Nisper & Por, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] In the progress of this cause, the testimony of Allen 
Johnson and Leyman H. Barnes, taken by commission, was 
offered by defendant in the Court below, and ruled out by the 
Court, on the ground that it was an effort to prove title to real 
estate by parol. 

We are of opinion, that the Court did not draw the correct 
distinction when thus ruling. 

This was an action for use and occupation; and the relation 
of landlord and tenant, between the parties, is necessary to 
sustain such an action. 1 Chitty Ch. P.121. 1 7. R. 378, 
386, 387. Lord Ray, 1216. Bae. Abr. Ass. A. 2 H. 
Black 319. 10 Mass. 436. Cummings and Wife vs. Noyes. 

When a party enters under contract for a purchase, this 
agreement destroys the relation of landlord and tenant, and is 
entirely inconsistent with it. 2 Taunton R. 145. Smith vs. 
Stewart, 6 John 46. Bell vs. Hillis’ heirs. 1 Stew. and P. 
296. 

Any proof then, in this case, which went to show, that the 
relation of landlord and tenant between these parties did not 
exist, and that possession was taken under an agreement to 
purchase, was proper. 

Such was the testimony offered, and it was good and legal 
testimony to prove the non-existence of the aforesaid relation, 
though not proper proof to establish title to real estate. 

The distinction which we draw, may be thus illustrated: In 
an action of cjectnient, the title cannot be proven by parol, 
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nor the surveyed lines by any but an expert; yet parol testi- 
mony is admissable to show that the lands adjoining the locus 
are owned by A. B. and C. ; or that a town lot is bounded by 
the lots of A. B. and C., because this testimony is offered, not 
in proof of the title or of survey, but simply as a designatio loct. 

[2.] The plaintiff in error, as defendant in the Court below, 
filed a set-off to the action against him, in which he asked to 
be allowed the value of certam improvements, which he had 
put upon the premises, an account of which he filed. And he 
alleges as error the refusal of the Court, to charge that he was 
entitled to be allowed this set-off in this action. 

We do not agree with the plaintiff in error. Every man 
builds on the land of another at his own risk, who builds 
without the consent of the landlord directly or indirectly given. 
If relying on a parol agreement which vested no title in him, 
the plaintiff in error proceeded to erect improvements upon 
this lot, he has at Law no cause of action against the “owner, 
on this account. But, if relying confidently upon the agree- 
ment, he in good faith put up these improvements, which are 
greatly to the benefit and advantage of the landlord, Equity 
may, perhaps, on a proper case made, afford relief. 

[3.] Absalom Jordan, one of the witnesses, proved that the 
agreement was, that the plaintiff in error was to pay the same 
price, as that for which the lot was rented the previous year, 
if the defendant lost the place, and could not make titles te 
him. 

If this were true, the payment of rent depended on this 
loss of the place, as a sort of condition precedent, and the 
plaintiff in error was not liable in an action against him 
until the happening of this contingency was alleged and 
proven. 

He was entitled, therefore, to ask of the Court a charge to 
this. effect. This he did substantially, or at all events he 
invoked instructions from the Court, in such manner, as made 
it proper for the Court thus to charge the jury. But this was 
not done, and in this we think there was error. 

Let the judgment be reversed. 
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No. 21.—Sruron Henperson, plaintiff in error vs. BENJAMIN 
E. Strives, defendant. 


[1.] Instructions not warranted by the facts of a case are error. 

[2.] Any acts of violence on the part of a person employed by another, incom- 
patible with the peaceful and full exercise of all the rights of dominion over 
his property, on the part of the employer, except to the extent that those: 
rights are expressly waived, are a violation of the contract; and in such 
case the employed is not entitled to recover any thing. 


Assumpsit in” Bibb Sirperior Court. Tried before Judge 
psit | g 
Powers, May Term, 1855. 


* This was an action brought by Henderson against Stiles, to 
recover wages as an overseer. ‘The plaintiff declared upon an 
agreement, and also upon a quantum meruit. It appeared in 
evidence, that the defendant had employed the plaintiff as his 
overseer; and that the latter had entered on the business, and 
remained with him from the beginning of the year until Sep- 
tember, when a quarrel ensued between them ; and the plaintiff 
had beaten the defendant with a gun, and had immediately left 
the plantation. The evidence was not positive, whether plain- 
tiff had left of his own accord, or had been discharged by de- 
fendant.2 The Court charged the jury, that if the hiring was 
for a year, and plaintiff voluntarily quit the service of the de- 
fendant, he was not entitled te recover any thing for the servi- 
ces he had rendered. ‘The Court further charged, that if 
plaintiff undertook to oversee for Stiles, under an agreement te 
comply with certain rules and regulations, as laid down to him 
by Stiles; and after entering on his service, did obstinately 
and habitually violate these rules, he eould not recover. And 
when requested by plaintiff to charge, that if the jury believe 
from the evidence that defendant discharged plaintiff from his 
service, the.plaintiff was entitled to recover the value of the 
services actually performed, the Conrt refused so to charge, 
except with the qualification just above stated. To which 
charges and refusal the plaintiff excepted, on the ground that 
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though there was evidence that the defendant had certain rules 
for the government of his plantation, there was no evidence 
that the plaintiff had violated. any of them. And upon such 
charge the plaintiff assigns error. 


Stusss & Hix, for plaintiff in error. 
Pox, Nisper & Por, for defendant. 
By the Court.—Nispet, J. delivering the opinion. 


[1.] We do not believe that any error was committed upon 
the trial of this cause, except in the instruction of the Judge to 
the jury, that if they believed that the’ plaintiff habitually 
and obstinately violated the rules prescribed by Mr. Stiles for 
the management of his plantation, then they should find for the 
defendant. This charge was right in itself, and we send the 
ease back for the sole reason that after a careful examination, 
we find no evidence to warrant it. There is evidence of the 
prescription of certain rules; but none whatever that the over- 
seer violated them. We must be governed by general rules ; 
and this Court has often held, that instructions which are not 
called for by the facts of the case is error. The Court in- 
structed the jury also, that if Stiles turned off the plaintiff, he 
(plaintiff) was entitled to recover for the time that he was in his 
service, provided they should not find that the plaintiff violated 
the rules prescribed. The charge was right, but the qualifica- 
tion for the reasons given above was wrong. 

[2.]‘The general law governing this class of cases was pro- 
perly administered, to wit, that if a contract for the year was 
proven, and the plaintiff violated it, he was not entitled to re- 
cover any thing. If he failed to comply with his covenants, or 
if he abandoned the service of his employer, he forfeited all 
right to any benefit under the contract. If there was no con- 
tract for a specified time, the plaintiff may recover on his guan- 
tum meruié count. And if there was proof of a contract for 
the year, and the defendant Stiles broke his covenants by turn- 
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ing the plaintiff off or otherwise, then the plaintiff is entitled to 
recover for the time that he was in his service. These rules 
apply generally to this class of cases, and were correctly laid 
down by the Court. 

There is, however, a peculiarity in this case which requires a 
special notice. : It appears, from this record, that the plaintiff, 
without provocation, fell aboard of Mr. Stiles, being on his own 
premises, and brutally beat him with the barrel of his gun, even 
to the endangering of limb and life, and that this assault and 
battery preceded any breach of the contract by Stiles, if, in- 
deed, any was ever made or contemplated, which we do not by 
any means assert. Any acts of violence on the part of the 
employed, incompatible with the peaceful exercise of all the 
rights of dominion over his property on the part of the employ- 
er, is a breach of the contract in the judgment of this Court, 
forfeits his right to recover any thing. The exercise—the full 
enjoyment of those rights without hazard to his person, except 
so far as they are by contract waived, enters into every con- 
tract of this character, and when they are destroyed or impaired 
by illegal violence, the contract is violated. 

Any other rule would subvert the foundation of all proprie- 
tary rights, and it needs no illustration.: This case is remand- 
ed, with instructions that the above rule be given in charge to 
the jury. 





No. 22.—Txomas B. Gorman, plaintiff in error vs. CHARLES 
CAMPBELL, defendant. 


[1.] A charge is objectionable which states general principles correctly, but 
which are nevertheless not applicable to the facts as proven. The instruc- 
tions should always be given, in reference to the evidence in ttre particular 
case. 

VoL, xiv. 18 
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ed London, 


without any 
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[2.] To neglect to exercise authority to forbid a thing, is in legal contempla- 
tion to permit it. 


cise ordinary diligence in supervising the slave. 


[4.] If necessary in the protection of the slave, the hirer may not only use 


it is his duty so to do, and he will make himself personally responsible by 
neglecting his obligation in this respect. 


[5.]. Humanity to the slave, as well as a due regard for the interest of the 
owner, demand, alike, that the rules of law regulating the contract of hir- 
ing should not be relaxed. 


[6.] The hirer of a slave is not liable for the loss of his life, in the service for 
which he was employed, unless guilty of wilful misconduct or culpable neg- 


[7:] Where a slave is put to a different purpose from what was intended, the 
hirer is responsible for his loss of life, although by inevitable casualty, and 
although the loss arose from the voluntary act of the slave. 


Case in Bibb Superior Court. Tried before Judge Powrrs, 


the defendant, as a steamboat hand, on the Ocmulgee and Al- 
tamaha rivers, and who had been drowned while so hired. 

The testimony exhibited the following state of facts: . The 
negro was employed on board the steamboat Sam Jones. It is 
not customary, on the river, to employ negroes in the labor of 
clearing out obstructions, or cutting new passages in the river, 
unless under circumstances of urgent necessity. On this occa- 
sion, the Captain and the white hands were employed in cutting 
away logs in the rivers, to clear a passage for the boat, when 
this negro engaged in the work of his own accord, and worked for 
about half an hour, in the presence and sight of the Captain, 


on which he was cutting was about to give way, the Captain 
called to him to quit.and get off the log. The negro then jumped 
on another log, which proved to be loose, and floated down the 


recover which, he fell into the water and was drowned. 


slave is a contract of bailment, and the hirer is bound to exer- 


en to chains, to restrain the slave from risk and exposure; but 


1853. 


an action to recover the value of a negro man nam- 
whom the plaintiff Gorman had hired to Campbell, 


thing being said to him. At length, when the log 


him on it. Soon his hat fell off, in endeavoring to 
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The charge of the Court to the jury was, that in the case of 
a bale or box of goods, it would be the Captain’s duty to place 
in safety ; but it was different with the kind of property in dis- 
pute ; that ct was a sentient being, capable of volition and loco- 
motion; and if they believed the boy London was engaged in 
the work by the express command or permission of the Cap- 
tain, the defendant was liable: but.if they believed the negro 
engaged in the work of his own free will, and the Captain for- 
bid him to do it, the defendant was not liable, because the owner 
of the boat and its officers, are not required to keep the negro 
in chains, which he must do if he were responsible for any act 
of his, however trivial, while on the boat, if it should end disas- 
trously. | 

Under this charge, the jury found for defendant, and the 
plaintiff excepted to the same. 


Por, Niszet & Pos, for plaintiff in error. 
WHITTLE, for defendant. 
By the Couwrt.—Lumpxin, J. delivering opinion. 


James B. Gorman, the plaintiff in error, as well as m the ac- 
tion in the Court below, about the first of January, 1852, hired 
his boy London to Charles Campbell, the "defendant, at the 
rate of fifteen dollars per month, to go upon the Ocmulgee and 
Altamaha rivers, as a boat-hand. 

Richard Bishop testifies, that on the nineteenth day of May, 
1852, the steamer Sam Jones having been tied up for several 
days, not being able to ascend the Altamaha, the Captain and 
white hands were engaged in clearing a new passage for her. 
The negroes were not employed in the water, it not being the 
custom for negroes hired as boat-hands to engage in removing 
obstructions from the river. That the boy London, of his own 
accord, in presence of the Captain, went into the river and 
commenced cutting a log. That he was about half an hour in 
cutting the log in two, and the Captain was present during 
that time. That the water was very swift at the place he was 
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working ; and when he had cut the log; to save himself from 
being carried down stream, he jumped upon another log which 
projected into the river, but which gave way and floated off, 
with the boy on it. That his hat fell off, and in endeavoring to 
recover it he sunk very suddenly, and was found drowned some 
short distance below, in water four or five feet deep. ‘That 
when the Captain saw that the log which London was cutting 
was about to be carried down stream, he called to him several 
times to desist. That the log soon gave way; London attemp- 
ted to save himself, and was carried down by the current, and. 
drowned. This witness thinks the. negro worth five hundred 
dollars. The case having been closed on the part of the plain- 
tiff, the depositions of Barry Dillard and William Rindtree, the 
Captain and Chief Engineer of the boat, were read. They 
proved the loss of the boy at Briggs’ Cut on the Altamaha 
river, and at the time stated by Bishop. The witnesses swear 
that they were engaged at the time, in cutting and cleaning out 
logs which obstructed the passage of the boat. One had been cut 
and started down, when the boy London got on 1t; so soon as 
he did so, ne was ordered by them to leave the log, but remain- 
ed on it. This order was repeated as many as three times, but 
he remained, and continued floating down, when one of the wit- 
nesses (Rondtree) started after him. The boy fell, or got off, 
and was Crowned in water three or four feet deep. When he 
was picked up, he was some distance above the log. They tes- 
tify, that the boy was not drowned from the improper manage- 
ment of the owners of the boat. Express orders were given by 
the witnesses for no negro to engage in the work of clearing 
the river. And after the boy, contrary to orders, had got 
upon the log, he was ordered off ; and had he remained on the 
bank, as he was told to do, he would not have lost his life, at 
least from the accident in the river. The boy was hired to do 
the usual work of a hand on the boat, and was taken care of 
and put to nothing else. He was never exposed to danger or 
risk. When London was taken from the river, his tongue was 
blistered and badly bitten, from which circumstance, and the 
shallowness of the river, witnesses were induced to think at the 
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time, and yet believe, that London had a fit, which caused him 
to drown. The water was almost.an eddy. . The negro is said 
to have been an expert swimmer. 

[1.] The evidence being closed on both sides, the. Court 
charged the jury: 

“‘ That in case of a bale or box of goods or other inanimate. 
object, it would have been the Captain’s duty to have placed it 
in a situation of safety ; and the boat is responsible if. not.so 
kept, without the liberty of excuse on the part of the boat.— 
But that it was different with the kind of property in dispute. 
That ¢¢ was a sentient being, capable of volition and locomo- 
tion; and if they. believed the boy London. engaged in the 
work by the express command or even permission of the Cap-; 
tain, the defendant was liable. But if they believed that the 
negro engaged in the work of his own free will, and the Cap- 
tain forbid him to do it, the defendant was not liable. Thatit 
was not necessary to use coercion with this kind of property. 
Because the owner of the boat and its officers were not-required 
to keep the negro in chains, which they must do if they. were 
to be made responsible for any act of his, while on the boat, 
which might end disastrously”’. 

The jury found a verdict for the defendant. 

Did the Court charge the jury correctly as to the law of this 
case? , 

There is no conflict between the testimony of Bishop and 
that of Dillard and Rondtree. ‘The two last take up the trans- 
action precisely where the first leaves it. They swear exclusively 
as to.what transpired after London got on the log which was 
drifting down the river. But unintentionally, of course, they. 
wholly abstain from referring to the previous half hour’s cutting 
in the presence of Captain Dillard, proven by Bishop—and 
that is the hinge upon which this case turns. — Is it possible for 
London to have been at work for one half hour in the presence 
of these. gentlemen before he attempted to escape, and they not 
know it? ‘To their credit they do not so testify. Indeed, he 
was commanded to desist just as the log he was cutting, was 
about to fall, and precipitate him imto the river, which as. it 
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turned out, was unfortunately, just a few moments too late to 
save London’s life. It was an accidental omission, no doubt, 
that the witnesses for the defendant failed to state how London 
came to be on the floating log! Did he jump on it, from the 
shore? Their testimony is significantly silent upon this mate- 
rial point! Bishop is unimpeached, and uncontradicted. 

But to the charge of the Court. It is defective, as many 
charges are, in laying down correctly a general principle with- 
out applying it to the facts of the case before the jury, and 
which is not true, as restricted to these facts. Our brother 
ruled rightly in instructing the jury that if the boy acted by 
the command or even permission of the Captain and officers of 
the boat, that the owners were liable for his loss. 

[2.] But he failed to state to the jury, as he should have 
done, that if they believed the testimony of Bishop, that Lon- 
don*was engaged for one-half hour in the presence of the Cap- 
tain, in cutting a log, before he interfered to stop him, and that 
he only interposed when he saw the peril impending, by the 
giving way of the sundered log, that then his permission should 
be implied. For to neglect to exercise authority to forbid a 
thing, is to permit it. 

But this error is one of omission. His Honor next charged 
the jury that if the boy engaged in this hazardous employment 
of his own accord, and the Captain commanded him to desist, 
that the defendant is not liable. And that coercion was not 
necessary to be used with this species of property: otherwise, 
resort must be had to chains. 

Now the first clause of these instructions is a generality: but 
it is not the law of this case, as made out by the proof. This 
negro did engage in this work of his own accord ; and the Cap- 
tain did order him to desist; and yet the defendant should be 
made liable, because the Captain did not arrest the work imme- 
diately, and before it was too late. What signifies it that he 
hallooed to him to get away when the timber was sliding from 
beneath his feet, after standing by fora half hour previously, 
and seeing him cutting the log? Nothing is more dangerous 
than to lay down general propositions, which, instead of aiding, 
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scarcely ever fail to mislead juries. Courts should apply the 
principles of law to the facts in evidence in each particular 
case ; stating those facts hypothetically. 


[3.] Hiring is a contract of bailment; and the hirer is bound 
to exercise ordinary diligence in taking care of the property. 
And not only is the hirer liable, if the slave be put to a differ- 
ent service from that for which he was employed, whereby 
injury accrues to the owner. 

[4.] But even in following the calling for which he was en- 
gaged, it is still the duty of the hirer to exercise proper care in 
the supervision of the slave. And he not only may use coer- 
cion even to chains, if necessary, for the protection of the pro- 
erty from peril, but it is his duty to do so. And he will make 
himself responsible, if neglecting his obligations in this respect 
the property is destroyed, or its value impaired.. This portion 
of the charge, therefore, was fundamentally erroneous. 

[5.] And humanity to the slave, as well as a proper regard 
for the interest of the owner, alike demand that the rules of 
law, regulating this contract, should not be relaxed. We must 
enforce the obligations which this contract imposes, by making 
it the interest of all who employ slaves, to watch over their 
lives and safety. Their improvidence demands it. They are 
incapable of self-preservation, either in danger or in disease.— 
This office devolves upon those who are entrusted, for the time 
being, with their custody and control. And if they fail faith- 
fully to perform it, it becomes a high and solemn duty of all 
Courts to enforce the trust by the only means in their power— 
a direct appeal to the pocket of the delinquent party. 


In Strawbridge vs. Turner et al. (9 Louisiana Rep. 213) the 
owners of a steamboat suffered a slave to be employed as a hand 
on board, by the Captain, without the authority and consent of 
his owner, and he was accidentally drowned. The Court held 
that the owners of the boat were responsible and liable to pay 
his value, because, by using due diligence, they might have 
prevented the illegal employment of the slave. 


In Butler vs. N. G. W. & R. W. Walker, (Rice’s Rep. 182) 
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the Court of Appeals held, that the hirer was not only bound 
by his contract, not to place the slave in danger by his com- 
mand, but to prevent him from being in danger. 

In Duncan vs. The South Carolina Rail Road Company, 
(2 Rich. Rep. 613) the slave of the plaintiff was hired to work 
on the defendant’s road, and it was agreed that he should not 
be employed on the cars or locomotives, but that he might be 
carried on the same ‘“ From any one place to another place, on 
the rail road, where his services may be required.” The slave, 
with the knowledge of the Conductor, went on the cars, and 
was carried beyond the place at which his services were that day 
required ; and in jumping from the cars, while they were in 
motion, was killed. The Court held that the company was lia- 
ble to the owner for the loss. 

And in delivering its opinion, the Court say, “In such a 
case it is in vain to say that the slave is a moral agent—capa- 
ble of wrong as well as of right action; and that he killed him- 
self by jumping off when he ought not”. 

[6.] Had London been killed while employed as one of the 
boat-hands, for which service he was hired, the defendant 
would not have been liable unless the loss had been occasioned 
by his wilful misconduct or culpable neglect. 

[7.] But having engaged, in the presence of the Captain of 
the boat, in a different and more dangerous business from that 
which was stipulated and intended by the parties, the hirer is 
responsible for the loss of life which occurred, although, by 
inevitable casualty. And it is no protection that the loss arose 
from the voluntary act of the slave. 

The judgment of the Circuit Court must be reversed, and the 
cause remanded for a new trial. 
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No. 23—Gro. W. Jorpan, et. al. plaintiffs in error, vs. 
THOMAS PoLLock, administrator. 


[1.] Though testimony be improperly admitted, yet if in the opinion of the 
Court, the other evidence is sufficient to authorize the verdict which ought 
to have been as it was, independent of this testimony—a new trial should 
not be granted. 


[2.] A deed cannot be delivered to the grantee as an escrow; but so to 
operate, must be delivered to a third person for him. A delivery to 
the grantee himself, vests the title in him. 


[3.] No permission from the Court of Ordinary is needed as authority to an 
administrator, in order that he may institute his suit for land against a 
stranger. Aliter if he bring action against an heir. 


[4.] It is most convenient, that actual notice to a purchaser should be defined, 
as 1. Such notice as is positively proven to have been given to him directly 
and personally. 2. Such as he is presumed to have received personally ; 
because the evidence within his knowledge, was sufficient to put him upon 
inquiry. And constructive notice, is such as by judgment of Law, he is 
presumed to have received. A purchaser without such actual notice (as 
above defined) of a prior voluntary conveyance will be protected. 


[5.] Itis in the discretion of the Court, to allow a case to be re-opened after 
it has been closed, and before the argument. 


[6.] Where several deeds have been handed by a grantor to R., one of his 
sons, in which he has conveyed to that son, and others of his children, 
various items of his property, and at the time of such delivery, the grantor 
says to him, “take them, and put them away until I call for them, for I am 
not ready to turn over the property, as the crop is not housed;” and 
afterwards a question is raised as to the delivery of his deed to R.,; who 
had been in possession of the land granted by it: Held, that the fact of the 
other deeds being found in possession of the other children (the grantees) 
was one from which a presumption might be derived, that his deed was 
delivered to R, 

[7.] In such acase, it was not error for the Court to charge, that the cir- 
cumstances under which the deed was handed to R., and his possession of 
the land, taken with all the other testimony, might be looked to as evidence 
of delivery. 


[8.] Neither was it error in the Court to charge, that actual notice might be 
proven by the facts in the case, from which it could be inferred. 


[9.] The mere cancelling of a deed, will not divest the title to land, which 


has once vested by transmutation of possession; nor will a re-delivery of 
the deed have this effect. 


VOL. xIv. 19 
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Ejectment, in Houston Superior Court. Tried before Judge 
Powers, April Term, 1853. 


This was an action brought by Thomas Pollock, as adminis- 
trator of Risdon Smith, deceased, against Geo. W. Jordan, 
for the recovery of real estate, and to which George Walker 
was made co-defendant. Both parties claimed title under 
Wm. Smith, the father of the plaintiff’s intestate. The 
plaintiff, after the usual affidavit, mtroduced as witnesses, 
Thomas Spaight, Lewis 8. Spaight and Samuel Woodard, who 
testified that they were present when William Smith executed 
a deed to his son, Risdon Smith, for the land in dispute; that 
at the same time, they saw him execute similar deeds to his 
other children, for other portions of his estate. That after 
said deeds were duly executed and witnessed, they were hand- 
ed by Wm. Smith to Risdon Smith, with instructions, ‘to take 
them, and put them away until he called for them, for he was 
not ready to turn over the property they conveyed—not at that 
time, for the crop was not all housed.’’ This was in November, 
1847. The plaintiff then introduced Joseph Tooke, who stated 
that in the fall of 1850, he had met Walker, the defendant, 
who told him he had bought that land, (meaning the premises 
in dispute.) Witness asked him if he did not expect a diffi- 
culty about it ; he said no, that he had taken legal advice before 
he went into it; he told witness that he had given about five 
thousand dollars for it, and thought he had bought a good 
bargain. Plaintiff then offered Garrett Smith, as a witness, 
who being objected to as being one of the heirs at Law, of 
Risdon Smith, the witness executed a release of all his interest 
in the estate of said Risdon, so far as related to the property 
now in dispute. The defendant still objected to his compe- 
tency, because he still had an interest in the general estate of 
Risdon Smith, and the estate was liable for the costs of suit. 
This objection was overruled by the Court, and the witness 
was admitted. He testified, that he saw Wm. Smith make 
the deed spoken of by the other witnesses; that he saw 
Risdon in possession of the deed, and of the land, in March 
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or May, 1848; that he died in July, 1849. The plaintiff 
having closed his testimony, the defendant moved the Court 
for a non-suit on the following grounds: 

Ist. Because there was no evidence of a delivery of the 
deed, alleged to have been made by William Smith to Risdon, 
for the premises in dispute. 

2nd. Because the plaintiff had shown no order of the Court 
of Ordinary to sell the land, or to divide it among the heirs 
and distributees. 

3rd. Because there was no evidence of actual notice to 
Walker, of the deed from William to Risdon Smith before 
he purchased. 

The motion for non-suit was refused by the Court. 

The plaintiff after having closed, and the Court having 
adjourned until the next day, then moved to re-open the case, 
for the purpose of introducing the several deeds which the 
witnesses had mentioned, as having been executed by Wm. 
Smith, at the same time with the deed to Risdon; to which 
defendant objected, but the Court allowed it to be done; 
and the said deeds, with testimony identifying them, were sub- 
mitted to the jury, the defendant objecting to it all as irrelevant. 

The defendant then offered the testimony of William Smith, 
to show that the deed to Risdon was never delivered; but the 
witness, on objection made, was held incompetent by the 
Court. He then introduced a deed from William Smith to 
George Walker, the defendant, conveying the land in dispute 
dated 8th April, 1850. The defendant then introduced the 
interrogatories of James McKinney, who stated, that in the 
summer of 1848, Risdon Smith had told witness, that his 
father had paid him in mules and negroes for the land in 








dispute. 

The testimony being concluded, the defendants, by their 
counsel, requested the Court to charge the jury, that if the 
deed from William Smith to Risdon Smith, was directed by 
William Smith to be handed to Risdon Smith, to be locked 
up or put away until called for by him (the donor,) the pos- 
session of Risdon Smith, of the deed is no evidenee of its 
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delivery, until the character of the possession is shown to have 
been changed. Which charge the Court declined and refused 
to give as requested, because it was some evidence, coupled 
with other evidence, such as possession of the land under the 
deed, and other facts that might appear, to which refusal 
defendants except. 

The defendants also requested the Court to charge the jury, 
that in order to charge a. subsequent purchaser for value, 
with notice of a prior voluntary deed proof that such purchaser 
had heard of a difficulty, without showing what difficulty was 
referred to, is not sufficient; but it must be shown, that such 
a purchaser had actual notice of the prior voluntary deed— 
which charge the Court refused, and declined to give as 
requested ; but charged the jury, that they might infer actual 
notice from such facts, in connection with other circumstances, 
which would or might be sufficient to convince them, that 
defendant had actual notice, as proof in any other material 
facts, in a cause might produce conviction—to which refusal 
to charge as requested, and to which charge as given defend- 
ant excepts. 

The Court charged the jury, that if they should believe that 
the deed from William Smith was delivered to Risdon, though 
never recorded, it was not competent for him and William 
Smith to re-vest the title in William, by tearing up of said deed 
or its destruction otherwise, so as to enable William Smith to sell 
to Walker ; but that the title could only be re-vested by a deed 
of conveyance of equal solemnity, from Risdon Smith to 
William Smith—to which charge the defendants except. After 
the charge of the Court the jury retired, and returned with a 
verdict, in favor of the plaintiff for the premises in dispute, 
and $2,333 for mesne profits with costs of suit. 

Whereupon the defendants, by their counsel, during the 
term aforesaid, after said verdict was returned, moved the 
Court for a new trial in said cause, on the following grounds, 
to wit: 

Ist. That the Court erred in opening the case, after the 
plaintiff had closed his case, and a motion to non-suit had 
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been disposed of ; and a night intervened, to allow plaintiff to 
introduce the deeds of William Smith, for negroes to his 
children, the plaintiff not having the deeds in Court the day 
before. 

2nd. The Court erred in admitting the said deeds for 
negroes from William Smith to his children. 

8rd. The Court erred in admitting the evidence of Joseph 
Tooke, to go to the jury as evidence, to authorize the jury to 
find that George Walker had actual notice of the deed of gift, . 
from William Smith to Risdon Smith, for the premises in dis- 
pute, before he purchased the premises of William Smith, for 
a valuable consideration. 

4th. The Court erred in ruling, that it was not competent 
for Risdon Smith to have delivered back the deed to the pre- 
mises in dispute, (after delivered though not recorded) to Wil- 
liam Smith (the donor), and thus re-vest the property given in 
William Smith, so as to enable him to sell and convey to 
Walker ; but that it must be done by deed of conveyance. 

5th. The Court erred in refusing to grant the motion of 
defendants, (made when the plaintiff had closed his case) to 
non-suit said plaintiff. 

6th. That the Court erred in refusing to charge the jury, 
that when the deed for the premises in dispute, had been 
proved to have been handed to Risdon Smith by William Smith 
to be locked up, or put away till called for by him; the pos- 
session of Risdon Smith is no evidence of its delivery, until 
the character of that possesion is shown to have been changed. 

7th. The Court erred in refusing to charge the jury as 
requested, that in order to charge a subsequent purchaser, 
for valuable consideration with notice of a former voluntary 
deed proof, that he had heard of a difficulty, without showing 
what difficulty was referred to, is not sufficient. But it must 
be shown, that such a purchaser had actual notice of the prior 
voluntary deed; but charged the jury, that they might infer 
actual notice from such facts, in connection with other cir- 
cumstances, which would convince them that defendant had 
actual notice as in any other material facts in a cause. 
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8th. That the jury found contrary to law. 

9th. That the jury found contrary to evidence. 

10th. That the jury found contrary to the justice and equity 
of the case. 

1Ith. Because the Court erred in deciding, that Garrett 
Smith, one of the heirs at law of Risdon Smith, was a com- 
petent witness; he being objected to on the ground of interest ; 
the release of the witness being before the Court, as exhibited 
in the brief of testimony, and also the agreement of the heirs 
being before the Court. 

Which motion was overruled and refused by the Court, on 
the several grounds therein contained and set forth, and defen- 
dants except and say, that the Court erred in refusing said 
motion for a new trial, and in overruling all the grounds there- 
in contained. 


Por, Nispet & Por, and Gruzs, for plaintiff in error. 


Warrey, S. & R. P. Hatt, for defendant. 


Por, Nisset & Pog, for plaintiff in error, submitted the fol- 
lowing brief : 


Ist. To the first point the following authorities are cited.— 
Stewart vs. Grimes (Dudley Rep. 209.) 

2nd. To the second point, we contend that the delivery of 
the deed for the negroes is not a circumstance tending to show 
that the deed for the land was delivered, and more especially 
when it is shown that Risdon Smith repudiated the gift; and 
the covenant between the heirs proves that the land was restor- 
ed to the estate of Wm. Smith. 

8d. To the third point we cite the following authorities : 
6 Geo. Rep. Fleming vs. Townsend, 107,110. 8 Geo. Rep. 
Colquitt vs. Thomas et al. 268, 269. 

4th. To the fourth point we cite the following authorities : 
1 Shep. Touch. 70. 10 Mass. Rep. Commonwealth vs. Dud- 
ley 403,406. 9 Pick. 105, Holbrook vs. Trywell. 
The distinction here taken by Judge Parker, in which he 
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sustains the case of Com. vs. Dudley as directly applicable 
to this case. 

5th. The fifth point will be sustained if the 3d and 4th ob- 
jections are maintained, for it leaves the plaintiff without any 
course of action. 

6th. The Court clearly erred in refusing to charge as reques- 
ted in the 6th assignment, because the deed for the land was 
not delivered to Risdon Smith as an escrow, but to keep for the 
donor until he called for it. And the fact (if any such existed) 
that Risdon Smith was in possession of the land, does not cure 
the error of the Court below in thus refusing. 

7th. To the seventh point, we contend that the Court erred 
in refusing to give the instruction asked, and in charging the 
jury that they might infer actual notice from the facts proven 
by Tooke, and other circumstances. 

We cite the following authorities in support of the error in 
refusing to charge as above requested: 6 Geo. Rep., Fleming 
vs. Townsend, 107.110. 8 Geo. Rep. Colquitt vs. Thomas et 
al. 268, 269. 

And that he erred in charging as he did, see 7 Geo. Rep. 
503, Butt vs. Maddox §3. 8 Geo. Rep. 117, Bethune vs. 
McCray §2. 8 Geo. Rep. 183, Montgomery vs. Evans § 4. 
9 Geo. Rep. 313, Harrison et al. vs. Thompson §2. 10 Geo. 
Rep. 867, Perry vs. Hudson, § 8. 

No other facts or circumstances going to show actual notice 
having been proved. 

8th, 9th, 10th. The eighth, ninth and tenth exceptions de- 
pend for their support on the foregoing. 

11th. To the 11th point we cite 1 Greenleaf Ev. Sec. 401, 
402. 


Brief of WARREN and Hau & Hatt for defendant in error : 


The deed having been delivered in this case by the grantor — 
to the grantee is not an escrow, but the delivery is absolute. 
Comyn’s Dig. Tit (A.3) Fait p. 158. 2 John’s R. 247, 248. 
2 Black. Comm. 248 (top). 2 Stark. on Ev. 447. 23 Wend. 
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43. 2 Kent's Comm. 458, 454, 455. 5 Cranch. 351, (2d 
cond. 277). 1 Sug. Vendor, 812 (note)18,and14. 10 Wend. 
310. 18 John’s R. 285. U.S. Dig. 30, Nos. 90, 98, 95. 
T Cain. R, 148. 

Delivery of deed question of fact for the jury: 10 Wend. et 
Supla. 2 I bid, 808. 2 Peter's Dig. 80. 3 Ma. C. C. R., 
898. 11 Geo. R. 636. 6 Peters, 124. 1 Watts, 279. 9 
Mass. R. 807. 

Destruction of deed by grantor and grantee, or a return of it 
by the latter to the former, will not divest the grantee of title 
to the estate granted and re-vest it in the grantor. 13 Mass. R. 
500. 4 Wend. R. 474. Ibid 585. 9 John’s R. 55. 12 
Ibid 78, 488, 355. 2 H. Black R. 260. 1 John’s Ch. R. 
240. 6 Hast, 86. 

That notice to Walker was sufficient see 6 Ga. R. 103, 10 
Ib. 350. 2 Sugden on vendors pp. 335, 336, 337 and note. 
Ist. Atk. 489. 2 White and T's leading ca. Eqt. pt. 1 pp. 
145, 182, 133, 174. 

As to notice see further, 1 Dana 71. 4 John’s Ch. R. 46. 
15 John’s R. 555. 

That plaintiff ’s suit should not have been dismissed, for want 
of order of Court to sue for the land (no order being necessary 
to enable administrator to do his sworn duty in collecting intes- 
tate’s estate) see 8 Ga. R. 105. 

That there was no error in allowing the plaintiff to introduce 
evidence after the motion of non-suit, see 10 Ga. R. 143. 12 
Ibid 257. 

As to motion for non-suit, see 5 Ga. R. 171. 

As to the finding of the jury, 3 Kelly 322. 6 Ga. 276. 
7 Ib. 283. 8 1b. 306. 10 7b. 37. 

As to Garrett Smith’s interest and competency, see 1 Kelly 
403. 3 Ib. 527. _ Ibid 280. 8 Geo. R. 460. 

Even though error in charge, justice having been substan- 
tially attained by the verdict, it will not be disturbed. 1 Kelly 
580. 10 Ga. R. 209, 253, 429. 





152 





















































DECATUR, AUGUST TERM, 1853. 158 


Geo. W. Jordan et al. vs, Thomas Pollock, administrator. 








By the Court.—Starnss, J. delivering the opinion. 


It is alleged, that the Court below erred in refusing the mo- 
tion for a new trial, on various grounds, which we will review in 
the order in which the points were presented during the trial. 

[1.] During that trial, one Garrett Smith, who was a dis- 
tributee of Risdon Smith’s estate, was offered as a witness by 
the plaintiff, (in the Court below,) who was the administrator 
on that estate. 

Upon objection being made, on account of his interest, a re- 
lease was tendered. Objection was then taken, that the witness 
was still interested to the extent of the costs of this suit. The 
meaning being, we suppose, that he was interested to prevent 
the fund, out of which he was to have distribution, from being 
diminished, by the payment of the costs in thiscase. The Court 
overruled the objection, deciding that the interest was too re- 
mote. 

Now, the rule is, that the interest which disqualifies, shall 
be a present, certain and vested interest ; and not uncertain or 
contingent—that the witness shall either gain or lose by the di- 
rect legal operation of the judgment; or that the record may be 
used in some other action, for or against him. If the interest 
be of a doubtful nature, the objection goes to his credit, and 
not to his competency. 

We are not sure, but that the interest here, being contingent, 
is tooremote. By the release, he has deprived himself of any 
gain, by reason of a judgment in favor of the administrator.— 
It is true, that in the contingency of a judgment against the 
administrator, the costs, being paid out of the estate, the wit- 
ness’ interest may be affected to this extent. Thus he may 
be said to lose in one event; but he cannot be said to gain in 
any event, unless the saving of the costs to the estate, may be 
said to be a gain to him. 

However this may be, we will lay no stress on it; because, 
we are satisfied, from the investigation which we have given to 
this case, and for reasons which will hereafter appear, that no 
injustice was done by the admission of Garret Smith’s testimo- 
VoL. xIv. 20 
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ny; and that the verdict should have been as it was, without it. 
Consequently, we should not feel it our duty to reverse the 
judgment on this ground, even if the testimony was improperly 
admitted. Such has been the uniform rule of this Court.— 
(Stephens et al. vs. Crawford, 1 Kelly, 580. Arrington vs. 
Cherry, 10 Ga. R. 429.) 

After the plaintiff in the Court below, (the defendant here) 
had, in the first instance, closed his case, the defendants (plain- 
tiffs in error) moved for non-suit, which was refused by the 
Court. As the grounds of this motion enter into the assign- 
ments of error, we will proceed to consider them, as they were 
presented. 

[2.] It was insisted that no sufficient evidence of a delivery 
of the deed to this tract of land had been adduced. 

Upon this question, we remark, that prima facie evidence 
of delivery, was fairly to be derived as an inference, from the 
acts and words of William Smith, taken with the subsequent 
possession of the land by Risdon. 

Thomas Speight had proved, that after all the deeds were 
executed, Wm. Smith told Risdon “To take them, and put 
them away until he called for them, for he was not ready to 
turn over the property they conveyed at that time, asthe crop 
was not housed.” And other testimony showed, that Risdon 
was, after this, in possession of the land. 

Here, certainly, was a delivery of these deeds. But it is in- 
sisted, that it was not an absolute delivery. If it were not an 
absolute delivery, it was a delivery to take effect upon condi- 
tions—that is to say, an escrow. No conditions, however, are 
here specified. The grantor says, that heis not ready to turn 
over the property, it is true. But he says nothing which, in 
law, can be considered as a technical limitation upon the deliv- 
ery, 8o as to fix the time, upon the happening of a certain con- 
tingency, when the delivery is to take effect. And the grantees 
had nothing to do on their part, m order to make the deed ab- 
solute, which is usually the case, where the deed is delivered as 
an escrow. (Austin vs. Hall, 13 John. 285.) Under these 
cifctinistinces, we fear, that to hold a transaction like this, such 
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a limitation of delivery as amounts to an escrow, would be to 
establish a loose and inaccurate precedent. 

If, however, we be mistaken in this, it can only be, as to the 
deeds which were delivered to Risdon for the other grantees.— 
The delivery of his deed to him could not have been in the na- 
ture of an escrow ; for a stubborn principle of law interferes 
to prevent this. One of those stern, technical rules, which 
the law, generalizing for the public good, establishes, as con- 
trolling intention, and serving as lights and guides to the way- 
farer in search of legal rights. ‘That rule is, that a deed can 
never be delivered to the grantee himself, as an escrow ; but if 
intended to operate as such, must be delivered to a third person 
for him. If a deed be delivered to him, the law, for wise pur- 
poses, and on just principles, vests the interest conveyed, in- 
stantly in him. (Shep. Touch. 55. T Vin. Tit. faits O. pl. 
4, Jackson vs. Catlin, 2 John. 259, per Kent, C.J. Gibson 
vs. Partee,1 Dev. ¢ Batt, 580.) Here, the delivery was to 
Risdon Smith himself, and it might have been properly looked 
to as absolute. 

[3.] An order from the Court of Ordinary was not needed, 
that the administrator might bring his suit, as was also insisted 
on the motion to non-suit. 

The point made here possibly springs out of a misconception 
of the decision made by this Court, in the case of Carruthers 
vs Bailey, 3 Ga. R. 105. While that decision [takes the po- 
sition, (which was no new doctrine in our State,) that the Com- 
mon Law of force with us, vests the title to real estate in the 
heirs, at the death of the ancestor; and asserts that the ad- 
ministrator can control it only for payment of debts, or distri- 
butien ; it, at the same time, expressly holds, that for the pur- 
poses of distribution, such real estate is on the same footing 
with personal estate; andthat “The title of the heirs is sub- 
servient to the right of the administrator, to have the posses- 
sion of the land, to enable him to pay debts and make distri- 
bution,” &e. 

When, therefore, the administrator sues a stranger, the pre- 
sumption arises, that he is acting in subordination to his au- 
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thority in the premises; that he is endeavoring to recover for 
the purpose of paying debts, or distributing ; and no proof of 
authority from the Court of Ordinary is needed. It would be 
different perhaps, and so this Court has held, (at p. 111 of the 
cease last cited,) if he were suing the heirs. 

In this very case of Carruthers and Bailey, we remark fur- 
ther, this Court holds, in effect, that the administrator may 
sue in ejectment, without an order from the Court of Ordinary ; 
and in Cofer, adm’r., vs. Flannagan, 1 Kelly, 538, itis said 
that the right of the administrator to sue for land is established. 

[4.] On the next point taken in the motion for non-suit, viz: 
that actual notice to the purchaser, Walker, was not proven, 
we have several remarks to make. 

It is true, that if the plaintiffs in error, or either of them, 
had purchased the land from William Smith, without actual no- 
tice of the voluntary conveyance to Risdon, they should have 
been protected in their possession. 

Itis important, however, to a right consideration of this 
point, that we should first understand what clearly and defi- 
nitely constitutes actual notice. 

The first broad elementary distinction, to which we call at- 
tention, is that notice is actual, when it is directly and person- 
ally given to the party to be notified; and constructive, when 
the party, by circumstances, is put upon inquiry, and must be 
presumed to have had notice; or, by judgment of law, is held 
to have had notice. (Powellon Mortg. 561, 662. 16 Vin. 
Abr. 2. 4 Kent Com. 172.) 

Again, constructive notice is held to be, ‘In its nature, no 
more than evidence of notice, the presumption of which is so 
violent, that the Cuurt will not allow of its being controverted.”’ 
(3 My. ¢ K. 719. 3 Sugd. on Vend. 453.) 

This first definition of constructive notice, it will be seen, in- 
volves such notice as presumptive knowledge, from circumstances 
which put, or should have put, the party upon inquiry; as 
well as the latter, which is entirely an inference of law, and 
may be supposed to relate generally to notice, which is legal 
inference, from some such source as matter of registry, or record. 
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With great deference and respect we say it, there does not 
seem to be sufficient and satisfactory accuracy in the terms of 
these definitions; and confusion has naturally resulted. It 
will be found, that some of these very authors and Courts, who 
draw these distinctions, and speak of all notice which is not 
proven by evidence of direct personal communication with the 
party as constructive notice; yet go on, sometimes, to call that 
actual notice, which is proven only by circumstances sufficient 
to put the party upon inquiry ; and thus, parties and counsel, 
and Courts who follow them, may be puzzled to make out the 
correct distinction. 

In the case before us, the ingenious counsel, following the 
general and more usual definition first stated, insist that, inas- 
much as this Court, in the case of Fleming vs. Townsend, 6 
Ga. R. 103, has held that a purchaser, without prior actual no- 
tice of a voluntary conveyanee, shall be protected; and that 
* Constructive notice will not do;’’ and, as according to the 
above definition, all notice, not positively proven to be per- 
sonal, is constructive notice—so in this case, as no such per- 
sonal notice is positively proven to Walker, he must be pro- 
tected. 

It will be seen, however, as we have suggested, that these 
elementary dicta, and the cases cited, support the doctrine that 
that notice is sufficiently actual, which by the proof, either pos- 
itive or presumptive, brings home to the purchaser such knowl- 
edge of the circumstances, as authorizes the clear and satisfac- 
tory conclusion, that he had notice of the prior incumbrance ; 
or such as renders proper the conclusion, that he was, or should 
have been put upon inquiry. That such notice is, in'the lan- 
guage of Sir Edward Sugden, “good notice ;” and is so, be- 
cause it authorizes a conclusion which affects the conscience of 
the purchaser, and makes ita legal fraud in him to buy, under 
the circumstances. 

Loose, suspicious, vague rumors or reports will not do, say 
these writers ; but the knowledge must be brought home to the 
party, so that mala fides marks the transaction, if he after- 
wards buy. (Sugden on Vend. 452, 467. Peebles vs. Reed- 
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ing, 8 Serg. & R. 484. Jones vs. Smith, 1 Hare, 55. La 
Neve vs. LaNeve, Ambler, 436.) See also, the able notes on 
the last case in 2 White ¢ Tud. L. C. in Hq. 180, 181, 182. 

Hence, when our own Court adjudicates this point, it so 
draws the distinction between personal notice, proven either by 
positive or presumptive evidence, and notice which is a mere le- 
gal presumption, and which does not, as a consequence, ne- 
cessarily affect the conscience of the party. (Fleming vs. 
Townsend, 6 Ga. R. 103.) And the intelligent editor of 
White & T. Lead. Cases, (2 W. ¢ J. L. C. 174,) comment- 
ing on this last case, shows that this was the view taken by this 
Court. Chancellor Kent, too, sanctions the same rule; and 
says, that if the conscience of the purchaser is thus affected by 
proof, “It is to be understood as the true construction of the 
rule, that implied or presumptive notice, may be equivalent to 
actual notice.” (4 Kent Com. 172.) 

We will take leave of this point, by remarking, that it would, 
perhaps, be more accurate to say, that actual notice, in the 
case we have been considering, is shown, when the proof, 
positive or presumptive, authorizes the clear and satisfactory 
conclusion, that the purchaser had knowledge of the incum- 
brance, or would have had it, if he had not wilfully declined to 
search for it, and thus his conscience is affected by it; and 
that constructive notice, is that which arises out of a legal in- 
ference, or presumption strictly speaking, such as notice from 
a register, record, or some such matter; and which does not af- 
fect the conscience of the purchaser, because, notwithstanding 
the legal presumption, he may never have had absolute knowl- 
edge of the record, or been put upon inquiry in relation to it. 

On looking to the testimony in this cause, we find a case 
which we think brings home to the purchaser, very clearly, the 
personal knowledge of the conveyance to Risdon Smith; for 
we find Tooke proving, that when conversing with Walker about 
the purchase, the latter said to him, that he had taken legal 
advice on the subject of the difficulty about this land, and that 
he thought he had bought a good bargain. 

Now, to what difficulty as to this land, was reference thus 
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made? There is no pretence, that it was to any other, save 
the incumbrance of the conveyance to Risdon; and all the 
facts of the case lead to this presumption. If he had taken 
legal advice then, as to this difficulty, must he not have heard, 
either before or through consultation with his learned counsel, 
that which put him upon actual notice of this deed; or at all 
events, which made it his duty to inquire into the matter be- 
fore he purchased? Nay, was not the presumption very strong, 
that he did so inquire? Besides, it appeared, according to his 
own report, that he bought a good bargain; and this circum- 
stance was significant in this connection. 

These being our views, we think the Court committed no 
error in overruling the motion for non-suit. 

[5.] Neither, in our opinion, did the Court commit error 
when opening the case, after plaintiff had closed, and permitt- 
ing the introduction of certain deeds. This was a matter of 
practice, which must be more or less always within the discretion 
of the Court, and may be safely reposed there. We think 
the practice is not to be approved, and should be discounten- 
anced by circuit Judges, as it leads to indefinite delays, and 
may sometimes open the door to unfair advantage. But we 
see no evidence, of any such advantage having been taken 
here, as in the case of Stewart vs. Grimes and another, Dud- 
ley 209, where the party had his testimony in Court, and as 
was said in this argument, ‘‘as it were gambled for the conclu- 
sion.”’ So far as appears in this case, the omission of the 
testimony was through no improper motive, and the discretion 
of the Court in admitting it, was not abused or capriciously 
exercised. 

[6.] Nor do we think the objection to these deeds as evidence 
tenable. They were relevant and material, as serving pre- 
sumptively to show that the deed to Risdon had been delivered ; 
because these similar deeds, executed at the same time by 
William Smith, to other portions of his property, and which 
had been handed to Risdon with this deed, had been delivered 
to the grantees. 

{7.] After the cause was submitted to the jury, the Court 
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refused to charge, (when requested by the plaintiffs in error) 
that the circumstances under which the deed was delivered to 
Risdon, and the possession of Risdon did not amount to proof of 
a delivery; but instructed the jury, that it was some evidence 
when coupled with other evidence, such as possession, &c. 

That this was substantially correct, we have already shown. 
That it was so, may be manifested, also, by reference to some 
of that other evidence, to which allusion was made by the 
Court below, viz: the possession of the other heirs under the 
deeds specified; and Risdon’s statement, that his father had 
paid him for the land in horses, mules, &c. ; which last circum- 
stance was proven by McKinney. All of which taken to- 
gether, constitutes strong evidence of delivery. 

[8.] We hold also, that the charge of the Court, as to 
notice, viz: that actual notice might be inferred by the jury - 
from the facts in evidence, which might be sufficient to con- 
vince them that defendant had actual notice, was for the 
reasons already given, substantially correct. To these reasons 
it may be added, that at the time the Court charged the jury, 
the fact of inadequacy of consideration (such as was insisted 
on) was before them, and also the character of that consider- 
ation, viz: a payment in three annual instalments—from both 
of which it was argued, that the speculative character of the 
transaction appeared, and therefore, notice should be presumed. 

It is true, that if there was inadequacy in the consideration 
specified, it was a circumstance which might authorize the 
presumption insisted on. So too, was it true, that “to entitle 
a purchaser to protection, the consideration must not only be 
valuable, but must be wholly or partially paid.” Vattier vs. 
Hinde, 7 Peters, 271, per Chief J. Marshall. Williams vs. 
Hollingsworth, 1 Strob. 108. Bush vs. Bush, 8 Ibid. 181. 
Doswell vs. Buchannan’s executors, 1 Speer Eq. 20. 2 Wash. 
141. 8 Wheat. 421. 8 Serj ¢ R. 423. 

If then, the terms of this deed authorized doubt or suspicion 
to say the least, by reason, that the consideration was slight, 
and the payments so arranged that the purchaser might take 
the chances of succeeding in a suit at Law, before having to 
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pay, this was proper for the consideration of the jury in 
determining the question of actual notice, and the Court was 
correct in referring the matter to their consideration. 

[9.] We also approve the instruction which was given to 
the effect, that it was not in the power of Risdon Smith to re- 
vest the land conveyed to him, by re-delivering the deed to 
his father, after it had been once delivered to him, or by can- 
celling or otherwise destroying it; but that the title could be 
conveyed out of him to William Smith—only by deed with the 
usual solemnities. 

Ancient elementary dicta, opposed to this instruction of the 
Court, have been and may be found. _ Shep. Touch. 70. Co. 
Litt. 119, 6. Dyer. 59, 112. Cro. Eliz. 488. But the 
modern decisions almost invariably have held, that ‘The mere 
cancelling of a deed will not divest land, which has once vested 
by transmutation of possession.” A mass of cases might be 
cited, but I can afford room for reference to a few only. 
Boston vs. Carlisle, 2 H Black. 263. Roe vs. Archbishop of 
York, 6 East. 86. Dana vs. Newell, 13 Mass. 498. Hol- 
brook vs. Tirrell, 9 Pick. 108. Botsford vs. Morehouse, 4 
Conn. 550. Gilbert vs. Bulkley, 5 Conn. 262. 

The early dicta to which reference is made, are older per- 
haps, than the Statute of Frauds, which has been regarded as 
controlling this question; and hence the apparent conflict of 
opinion and of cases. To this effect speaks Mr. Justice 
Sewell, when he says, “In the ancient books are many dicta 
respecting deeds, which in modern cases have been either 
neglected or exploded—or so explained, as to be rendered con- 
sistent with the security of titles and demands depending upon 
written evidence, &c.” Hatch et al. vs. Hatch et al. 9 Mass. 


311. 
On the whole, we are satisfied, that the Law was stated to 


the jury with safficient fairness, and that the verdict of the 
jury (without reference to the testimony of Garrett Smith) 
ought to have been what it was; and that, therefore, 9 new 
trial should not have been granted. . 

Vols XIV. 21 
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No. 24.—Tue Mayor AND Counc or THE City or Macon, 
plaintiffs in error, vs. Harvey W. Suaw, defendant. 


{1.] A writ of error does not lie to this Court, on the order of the Judge, al~ 
lowing a certiorari; but when the Mayor and Council of the City of Macon, 
upon charges made against the Marshal, had removed him from office, and 
ordered a new election ; and upon granting a certiorari, the Judge passed 
a farther order, re-instating the Marshal, and restraining the Council 
from proceeding with the election: Held, that upon that order, writ of error 
lies. 


{2.] Held, that the allowance and return of a writ of certiorariis a supersedeas 
to any further proceedings on the record below ; but do net operate as a re- 
versal of # judgment executed, or supercede one in process of execution ; 

‘and that @ special order of the Judge, when he grants the certiorari, cannot 
enlarge its powers. 

[3.] Held, that the order of the Judge, reinstating the Marshal and restrain- 
ing the Mayor and Council from proceeding with the election, as above, 
was erroneous. 


Certiorari, from Bibb. Decided by Judge Powrrs, in vaca- 
tion, June 7, 1853.. 


The defendant im error, Harvey W. Shaw, having been 
elected by the legal voters of the city of Macon, to the office 
of Marshal of said City ; and having entered on said office, 
and the term for which he was elected not having expired, was 
summoned before the Mayor and Council, and charged with 
mal-practice in office, and neglect of official duty, in this, that 
he had been guilty of the offence of gaming on the Sabbath 
day, within the corporate limits of the city. The Mayor and 
Council, after hearing evidence and argument, passed an order 
that the said Shaw be removed from office; and that a new 
election be held to fill the vacancy. The Marshal, thereupon, 
presented to Judge Powers a petition for an injunction and 
certiorari; and the Judge, on hearing the same, granted a 
certiorari to the Mayor and Council, directing that their pro- 
¢eeedings in said cause be sent up to the Superior Court of Bibb 
county to be reviewed; and ordered that, in the meantime, the 
said Harvey W. Shaw be restored to the office of Marslial, and 
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that the Mayer and Council be restrained from holding a new 
election. : 

To which decision and order of the Judge, the Mayor and 
Council excepted. 


Por, Nispgsr & Pos, for plaintiffs in error. 


Mitter & Hatt, Lanier & ANDERSON, Haut & Cary, 
Strusss & Hii, for defendant. 


By the Court—NisBxt, J., delivering the opinion. 


[1.] The defendant joins issue with a protest against the 
right of the plaintiff to be heard, on the ground that a writ of 
error does not lie to an order of the Judge of the Superior 
Court, granting a certiorart. This question came before this 
Court, in Van Ness vs. Cheeseborough, Stearns g¢ Co., in the 
precise form that it assumes here; and the writ of error was 
dismissed. The mere granting the certorar?, decides nothing, 
but that the record shall be sent up. A writ of error, on the 
allowance of the writ, is premature. It may be, that when the 
grounds of error, set forth in the petition for certiorari are 
heard, (and they cannot be heard until the record is sent up,) 
the present plaintiff in error will have no cause of complaint.— 
As yet, nothing is determined against him—as yet, no judgment, 
final as to the cause, or final as to the immediate subject-mat- 
ter, has been pronounced. ‘The protest, therefore, so far as re- 
gards that part of the Judge’s order, which sanctions the cer- 
tiorar? is sustained; and the writ of error, as to that subject- 
matter is dismissed. (Carter ¢ Wife vs. Buchanan, 2 Kelly, 
338. Jones et al. vs. Dougherty, 11 Geo. R. 305. Van Ness 
vs. Cheeseborough, Stearns ¢ Co., 11 Ga. R. 377.) 

The order of the Judge was not limited, however, to a sanc- 
tion of the certiorari, in the usual form, It was brought to 
review the proceedings of the Mayor and Council of the City 
of Macon, upon charges of mal-practice in office, and neglect 
of duty, brought against the Marshal of the City of Macon, 
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the plaintiff in error. Upon the hearing of those charges, that 
body found him guilty, and ordered that he be removed from 
office ; and that an election be held on a day designated, for a 
Marshal of the city. When the certiorari was presented to 
Judge Powers, he passed an order that their proceedings be 
sent up for review; and that, in the meantime, Shaw, the Mar- 
shal, be restored to office ; and the Mayor and Council be re- 
strained from holding a new election. The protest is not sus- 
tained as to the latter part of this order, re-instating the officer, 
and superceding the order of the Mayor and Council, for a 
new election. For we are satisfied that it does not fall within 
the principle upon which the protest is sustained, as to the for- 
mer part of the order. Itis a decision final as to the subject- 
matter—it is immediately operative in the revocation of the de- 
cision of the Mayor and Council. It is not a final judgment 
in the cause, it is true, as to the tenure of the office; but it is 
final as to the immediate effect which it works upon the judg- 
ment of the Court below. As to that, this writ of error is 
properly before us, and we are to determine whether the Judge 
erred in his action or not. Council for the defendants in error, 
denies the jurisdiction of the Superior Court over the Mayor 
and Council of the City of Macon, by writ of certiorart. He 
insists that the plaintiff in error has mistaken his remedy.— 
This is a question of some difficulty—one upon which we are 
not fully satisfied ; and we leave it, therefore, open for decision, 
when, if error, the cause reaches us on its general merits. 

[2.] The order in question was erroneous. It is not ques- 
tioned but that the allowance of a certiorari, operates as a su- 
persedeas to farther proceedings on the record, which it brings 
up for review. And all proceeding on the record, after it is 
allowed and returned to the Court below, are illegal. This is 
the C. Law rule, and so far as regards certiorari’s to Justices of 
the Peace, it is made the rule by Statute in Georgia. (Cobb's 
N. D. 520. Bacon's Ab. title, certiorari.) 

But the granting of a certiorari does not revoke a judgment 
executed or in process of execution. The effect of the writ, 
when allowed, is to stay all farther action on the record ; and 
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its power cannot be extended by a special order of the Judge 
of the Superior Court. The record of a judgment consumma- 
ted, is subject to review; yet, the judgment stands, until in due 
course reversed ; and if reversed, the party is admitted to such 
rights as the Law gives him. 

[3.] Theremedy by certiorari is alegal remedy. The Judge 
in the exercise of the power to grant it, may not assume the 
functions of a Chancellor. Hence, it is settled at C. Law, that 
if a certiorari is not delivered until after a Sheriff has begun 
the enforcement of a process of execution, he may proceed.— 
The C. Law writ of error does not supercede an execution, if 
allowed after a Sheriff has levied. It wouldseem that in such 
case, a writ of venditiont exponas would be necessary to ena- 
ble him to proceed ; that being so, the principle is not altered. 
For the right to grant the writ of venditiont exponas yields 
the point, that the certiorari, or the writ of error, does not op- 
erate as a supersedeas. (Bacon's Ab. title Certiorart. Meri- 
ton vs. Stephens, Willes R. 271. Cro. Elir.597. 2 LaRay- 
mond, 989.) The same doctrine is settled in New York.— 
(Blanchard vs. Myers, 9 Johns. R. 66. Patchin vs. Mayor, 
$e., of Brookline, 13 Wend. 664. Kinnie vs. Whitford, 1T 
Johns. R. 34.) These cases are said to be overruled. (See 
The People vs. The New York Com. Pleas, 1 Wend. 81, and 
note by the reporter.) But are affirmed in Payfer vs. Bissel, 3 
Hill N. Y. R. 239; and they do not go alone upon any Stat- 
utes of New York, but are really decided on the authority of 
cases determined at Common Law. See farther, Kingland vs. 
Gould, 1 Halst.161. Mairs vs Sparks, 2 South. 513- Case 
vs. Shepherd, 2 Johns. Cas. 27. Gardiner vs. Mundy, 4 
Yeates, 560. 

Let the judgment be reversed. 
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No. 25.—SuErHERD Rocsrs et al., Executors, plaintiffs in 
error, vs. MaLinpa A. Hoskins, defendant. 


[1.] A notice by a widow, of her intention to apply for dower, is void, unless 
it be given in her name. 


[2.] When there are two representatives of an estate, both of whom reside 
in the county, and are included in the notice, by the widow, of her intention 
to apply for dower, both should be served. 


Application for Dower, in Houston Superior Court. De- 
cided by Judge Powrrs, April Term, 1853. 


Harrison D. Hoskins, of Houston county, having departed 
this life, his widow, Malinda A. Hoskins, made her application 
to the Superior Court of the county, for the assignment of 
dower. The notice to the executors was objected to, because it 
did not state the name of the person in whose behalf the appli- 
cation was to be made; and also, that it was served on but one 
of the two executors of the deceased. 

The notice was in the following words: 


Groreia, Houston County. 

To Shepherd Rogers and James Alford, Executors upon the 
estate of Harrison D. Hoskins, deceased : 

You are hereby notified that I shall apply to the next Supe- 
rior Court, to be held in and for said county, on the fourth Mon- 
day in April next, for the appointment of Commissioners to ad- 
measure, lay off and assign Dower to me, in and to lots of land 
Nos. 237 and 248, in the lower fifth district of said county, 
agreeably to the Statutes, in such cases made and provided. 

WARREN & HUMPHREYS, 
Petitioner’s Attorneys. 
Marcu 24, 1853. 


This notice was served on Shepherd Rogers alone. The ex- 
ceptions were overruled by the Court; and an order granted, 
appointing commissioners—to which order, the executors ex- 
cepted. 

















DECATUR, AUGUST TERM, 1853. 167 


Moses Tison eé al. vs. Abner Tison, Administrator. 








After the signing the bill of exceptions, and filing the same 
in the Clerk’s office of Houston county, the application for 
dower was dismissed by the petitioner. 


Roaers, for plaintiff in error. 
Warren & Humpuriss, for defendant. 
By the Court.—Lumpkin, J. delivering the opinion. 


[1.] A notice in the name of nobody, is no notice. 

[2.] Both executors are joined in the notice. This was 
right. Both should have been served—they were not. This 
was wrong. 

Judgment reversed. 





No. 26.—Mosrs Tison et al., plaintiffs in error, vs. ABNER 
Trson, Administrator, defendant. 


[1.] Where a defendant in Equity, is called on by bill as administrator, to 
state what advancements were made by his intestate, in his life time, to his 
children, and he states in his answer, (or in amendments filed in considera- 
tion of exceptions to the answer,) that each child received some property in 
money, negroes, furniture, and some of them in land; but as to value, 
number, sex and age, or timé when received, or amount of money, he has 
no knowledge; that these transactions, of some of them, occurred before 
his birth; and “he is wholly unable to state more fully than he has above 
stated :” Held, that the defendant could not be required to answer more 
fully on these points. 


[2.] When matter is relied upon in the answer, as a defence, which does not 
appear in the biJl; and the only relief thereby sought, is such as is directly, 
and not collaterally incident to such defence, and no cross-discovery is 
sought: Held, that this portion of the answer is not in the nature of a 
cross-bill. 


[3.] When an administrator is called on, by a bill in Equity, to give an ac- 
count of his proceedings, as such administrator, it is his duty to annex a 
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schedule ofall his returns to the Court of Ordinary tothe answer. If the 
complainant has excepted to the answer, because such schedule has not 
been annexed, he is entitled to have the same annexed, before the answer is 
declared complete; and a prospective order of the Court, directing the an- 
swer to be filed as complete, upon such schedule being filed with it, is con- 
trary to the practice in Chancery, and erroneous. 


{4.] So when the complainants except, that copies of deeds referred to and 
relied upon by the defendant, have not been filed, it is error in the Court to 
grant an order directing that they be filed with the answer; and the excep- 
tion be overruled. 


{5.] When ina cause, a demurrer, or plea, has been overruled upon argument, 
the defendant must make a new defence; and it is not respectful to the 
Court, again to present the same matter in the answer. 


In Equity, in Dooly Superior Court. Decided by Judge 
Powsgrs, October Term, 1852. 


This was a bill filed by Moses Tison and others, heirs of 
Moses Tison, deceased, against Abner Tison, administrator, 
and certain others, also heirs of the said deceased, for discov- 
ery and relief; charging advancements to have been made to 
defendants by the said deceased ; and praying that they be re- 
quired to bring the same into hotch-pot, &. At April Term, 
1852, the defendants not having answered, the plaintiffs took 
an order that the bill be taken pro confesso. At the next term 
thereafter, the defendant, Abner Tison came in, and moved 
that said order be opened; and that he be allowed to file his 
answer. ‘To this application, the complainants did not object ; 
but when the answer was offered, excepted to the same as in- 
sufficient, on the following grounds : 

Ist. That he does not answer, to the best of his knowledge, 
information and belief, what, and what-amount of advancements 
were made to his co-defendants. 

2d. That he does not state at what time or times the ad- 
vancements were made to himself. 

8d. That he has converted a portion of his answer into a 
cross-bill, wherein he charges the complainants with having re- 
ceived advancements through their ancestor, Joab Tison ; asub- 
ject upon which there is, ag he atimits, nothing thargéd br gaid 
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in said complainants’ bill; thereby changing the issue, and re- 
quiring an answer and discovery from the complainants. 

4th. He answers, that he has distributed said estate, and 
taken receipts, which he prays to use; but does not exhibit, or 
attach any exemplification from the Court of Ordinary, of such 
proceedings as administrator. 


5th. That he does not state the time Joab Tison, the ances- 
tor of complainants died. 


6th. That he does not give the numbers of the land advanced 
to himself; nor does he exhibit copies of the deeds he refers to, 
and claims under. 

7th. That he sets up in his answer, matters which have been 
adjudged and decided on demurrer in this case, by the Superior 
Court, and the judgment affirmed by the Supreme Court. 

After these exceptions were filed, certain amendments to the 
answer of defendant, for the purpose of meeting the ex- 
ceptions, and more fully answering said bill, were filed with 
said answer. 

After argument had upon the sufficiency of said answer, the 
Court suspended its decision, and by consent of both parties, 
took an order that the same be delivered at Chambers; and 
afterwards, to wit, on the 22d day of June, 1858, the judg- 
ment of the Court was delivered at Chambers, upon said ex- 
ceptions ; and the Court directed the following order to be en- 
tered in said case, viz: *‘That the said Abner Tison have 
leave to file his said answer, on filing therewith an exemplifi- 
cation of his actings and doings, as administrator of Moses 
Tison, deceased; and the instruments by which Moses Tison 
conveyed lands to him; and that said exceptions to said an- 
swer be overruled and disallowed.” 

To which decision, complainants excepted. 


BalEy, for plaintiff in error. 
Srupss & Hsu, 8S. & R. P. Hau, and Waxgrgy, for de- 


fendants. 
vol, xIv. 22 
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By the Court.—Starnes, J., delivering the opinion. 


In this case, his Honor, Judge Powers, overruled all the ex- 
ceptions taken to the defendant’s answer; and gave him leave 
to file that answer upon the terms specified in the statement of 
facts accompanying this opinion. 

[1.] Upon examination of the answer, and the amendments 
which (on account of the exceptions taken) were filed at April 
Term, 1853, when argument was had, we are of opinion, with 
reference to the first and second exceptions, that the defendant 
has offered all the information touching the matters and things 
of which inquiry is made, that can be required of him. If the 
answer, as first filed, as to these matters, was not sufficient, we 
think that it was made so by the amendments. In the first of 
these, the defendant states, that ‘“‘ The several children each re- 
ceived some property, in money, negroes, and household and 
kitchen furniture, and some of them land. But as to the value 
of the land, number of negroes, sex, and age, or when or 
where received, or amount of money, he has no knowledge ; 
neither has he information as to the amount of money re- 
ceived by them, or either of them. The amount in value of 
the whole, he has learned by hearsay, was somewhere in the 
neighborhood of two thousand dollars in value.” 

In another place, he says, ‘‘ These transactions, or some of 
them, occurred before his birth; and he is wholly unable, in 
relation to them, to state more fully than he has above stated.” 

As to the time when these advancements of property were 
made to him, he says, that ‘It was the year 1828, or about 
that time ; and the money was advanced at different times, up 
to the year 1839— in all two hundred and forty dollars; and 
as to the time when the advances were made to the other chil- 
dren, he cannot state—has no information, or if he had, has 
forgotten it.” 

These responses, especially when taken in connection with 
other parts of the answer, in part to a somewhat similar pur- 
port, should have been satisfactory, we think ; and at all events, 
are all that a Court of Equity need have required of the de- 
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fendant, in view of the form in which the exceptions are pre- 
sented. 

[2.] The third exception is, that the defendant has convert- 
eda part of his answer into a cross-bill; thereby changing 
the issue, and requiring an answer and discovery from the com- 
plainant. We do not so regard any part of the answer. 

A cross-bill is a species of pleading, used for the purpose of 
obtaining a discovery necessary to the defence, or to obtain 
some relief founded on the collateral claims of the party de- 
fendant to the original suit. (Lubé Hq. Pl. 228.) The relief 
sought by the defendant’s answer, is only such as is directly, 
and not collaterally incident to his defence. It is, in fact, 
strictly matter in direct discharge of the allegations in the bill 
contained; and no cross discovery is sought. 

[3.] We cannot agree with the Court below, in thinking that 
the fourth exception should have been overruled. In our opin- 
ion, the defendant was called on by the bill, to give an account 
of his proceedings as administrator of Moses Tison, deceased ; 
and in so doing, it was his duty to attach to his answers an ex- 
emplification of his returns to the Court of Ordinary. 

It is true, that the bill does not, in a very technical way, call 
on the defendant to give an account of all his acts as adminis- 
trator; but it charges him with having taken all the estate in- 
to his possession, and alleges, substantially, that he has not 
properly accounted for it. 

In reply, he seeks to discharge"himself, by showing that he 
has properly and fairly distributed it ; and refers to his receipts, 
&c., discharging him. In view of this, the Court below, by a 
sort of prospective order, directs the answer to be filed, “On 
his filing therewith an exemplification of his actings and doings 
as administrator of Moses Tison, and the instruments by which 
the said Moses Tison conveyed land to him ;’’ and overrules 
this exception. 

If entitled at all, the complainant was entitled to have this 
schedule, before the answer was declared complete, in order, 
that, in the light of such schedule, the sufficiency of the an- 
swer might be determined. And in the absence of such ex- 
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hibit, it was contrary to Chancery practice, or, in our opinion, 
toa safe practice of any sort, for the Judge to grant this pro- 
spective order. 

[4.] The next exceptions are, that the defendant does not 
state the time of Joab Tison’s death; nor give the number of 
the land advanced to him; nor furnish copies of the deeds to 
him, for this land. 

The defects, as to the time of Joab Tison’s death, and the 
numbers of the lands, are supplied by the amended answer ; 
but no copies of the deeds to which reference is made, are an- 
nexed. ‘To inspection of these, the complainant was entitled, 
before the answer was determined to be sufficient, for the rea- 
sons above given; and the answer should not have been allow- 
ed as sufficient, until copies of these deeds were attached. 

[5.] In the last exceptions taken, complainants insist that 
defendant is setting up in his answer, matter which had been 
previously adjudged by the Court, in this case, upon demurrer. 

“Tf a demurrer or plea be overruled, upon argument, the 
defendant must make a new defence.” (Mitf. Pl. 16, Mur- 
ray vs. Coster. 4 Com. 617. 2 Paige Ch. R. 418, Town- 
send vs. Townsend.) 

It is not respectful to a Chancellor, who thus overrules mat- 
ter, presented in the form of a demurrer, or of plea, again 
to present the same in the answer. 

The ground here insisted on, viz: that the complainants have 
not offered to bring their advancements to their father into 
hotchpot, and are therefore not entitled to relief, was taken, 
upon demurrer to this bill, and has been solemnly decided 
against the defendant, by this Court. See Tison vs. Tison, 12 
Ga. R. 211. 

A Court which was very sensitive on the score of its dignity, 
might deem it disrespectful for this position to be again as- 
sumed, and by way of plea incorporated with the answer, es- 
pecially when no special reason is assigned in that answer, or 
in the argument, why the Court should again consider and de- 
cide the point. 

* From tho stand-point of fair and impartial criticism, I speak 
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it, having recently come upon this Bench, the uniform courtesy 
of those who have constituted this Court, in their intercourse 
with brethren of the bar, has entitled them to receive from 
those brethren, all that professional courtesy dictates, and a 
well regulated practice approves. I am happy that our breth- 
ren who are engaged in this cause, have enabled me to say, 
that the decision on the demurrer had not been published when 
they filed this answer, and that they did not know that the 
point had been there made and overruled ; and from abundance 
of caution, placed it in the answer. 

The Court below, should have sustained the exception on 
this ground; and in not doing so, in our opinion, committed error. 

For the reasons given, we reverse the judgment; and, au- 
thorized as we are, by organic law, “ To award such order and 
direction in the premises, as may be consistent with the law 
and justice of the case,” we order and adjudge that on or be- 
fore the second day of the next term of the Superior Court in 
Dooly county, the defendant, Abner Tison, do file a full and 
sufficient answer in this case ; (the sufficiency of the same to be 
considered and determined by his Honor the Judge of said 
Court) and in default thereof, that the complainant’s bill be, 
by said Court, ordered to stand as confessed. 





No. 27.—Bryan Ineram et al. plaintiffs in error vs. WILLIAM 
G. Lirtie, defendant. 


{1.] An instrument purporting to be a deed, which when made is incapable 
of having any legal operation, can not become afterwards a valid deed, by 
being completed and delivered by a stranger in the absence of a party, act- 
ing under a parol authority; and can only be completed by o third person, 
acting under written authority under seal. 

[2.] A deed duly signed, sealed and attested, but without any grantee named 

and without the amount of the purchnse woney stated—these being lef 














SUPREME COURT OF GEORGIA. 


Bryan Ingram et al. vs. Wm. G. Little. 








blank—is inoperative as a muniment of title, and can not be completed by 
a third person in the absence of the grantor, without authority under seal. 
Such instrument is admissible, however, in evidence, to show color of title 
in the party claiming under it. 

[3.] Exceptions to the admissibility of testimony on the ground that it is 
illegal, without specifying wherein it is illegal, held to be insufficient. 


[4.] The sayings of a party in possession, who is proven to be tenant under a 
landlord, are not admissible against the title of his landlord, except as evi- 
dence of his repudiation of the relation of landlord and tenant, and not for 
that purpose without bringing home to the landlord notice of his sayings. 


Kjectment in Crawford Superior Court. Tried before Judge 
Jounson, March Term, 1853. 


This was an action to recover possession of land, brought by 
William G. Little against Bryan Ingram and others. The 
plaintiff introduced a grant from the State to John B. Adair 
for the land in question; anda deed dated 19th Dec. 1833, 
from Adair to himself. The deed was objected to as showing 
on its face that several portions of it, viz: the name of the gran- 
tee; the amount of the consideration; a part of the date and 
the county when executed, were written in different ink and 
hand-writing from the body of the deed. The deed purported 
to be “signed and sealed’’ in the presence of three witnesses, 
to wit: Wm. Adair, James Anderson J. I. C., and Whitman 
H. Adair. 

To explain the insertions in the deed, the testimony of Whit- 
man H. Adair was introduced, who stated that the paper had 
been sent to him at Milledgeville with the several places in 
question left blank; that it was brought by Mr. James Ander- 
son, one of the witnesses to the execution, with a letter from 
John B. Adair, requesting that Anderson and the witness would 
consummate the bargain for the sale of the land, and fill up the 
blanks, which they did, and W. H. Adair then signed it him- 
self as a witness, and the deed was delivered to Wm. G. Little 
by James Anderson, as the agent of John B. Adair. The wit- 
ness further stated that he had heard John B. Adair, some 
years afterwards when the deed had been sent witness, attachett 
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to some former interrogatories, acknowledged on seeing the 
document, that the same was his act and deed. 

To this testimony, and to the deed itself, defendants objected 
on the ground that the authority to the witness and Anderson 
to fill up the blanks was in parol, and that consequently their 
action was unauthorized by Law. The Court admitted the tes- 


timony and held the deed to be good as part of the chain of . 


title, and also as color of title to support adverse possession. 

The plaintiff then introduced as a witness Joshua Tennison, 
who testified that in 1833, Thomas Little, the father of plain- 
tiff, went into possession of the land, claiming no title, but pro- 
fessing to hold under Wm. G. Little; that he continued in pos- 
session until he was dispossessed by the Sheriff in 1842. To 
this testimony defendants objected, on the ground that the 
same was illegal, which was overruled by the Court. 

The plaintiff having closed, the defendants introduced sundry 
Justice's Court fi. fas. against Thomas Little, under which the 
land had been levied on as his property and sold; and also the 
Sheriff’s deed to E. Webb, and deeds from Webb down to In- 
gram, the defendant, now in possession. Defendant then of- 
fered the evidence of James Hobbs and E. Evans, to the effect 
that Thomas Little had told them, while in possession of the 
land, that it was his, and that his son had bought it for him, which 
was objected to by plaintiff and ruled out by the Court. The 
testimony being concluded, counsel for defendant requested the 
Court to charge the jury : 

That the deed from John B. Adair to W. G. Little, although 
it might have been good at first, might become fraudulent as 
against creditors of Thomas Little, by being concealed, arid 
not recorded within a reasonable time; and if the jury believe 
from the evidence that the deed was not recorded in a reasona- 
ble time, then the deed is fraudulent and cannot be made the 
foundation of a recovery in ejectment. Again, if W. G. Little 
failed to give notice of his title, by recording the same, or in 
some other public manner, until the judgments under which the 
land was sold were obtained, that he cannot now set up his title 
against a purchaser at. Sheriff’s sale of the land in dispute, 
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without actual notice of the title of W. G. Little, provided 
more than twelve months intervened between the taking of said 
deed and the sale by the Sheriff: 

That if the land would have been found subject to the exe- 
cutions under which the defendants purchased, had W. G. Lit- 
tle claimed it.(the land) under the levy, that the purchaser 
took a good title: 

That if the jury believe that W. G. Little was guilty of any 
fraudulent conduct, by failing to spread his deed upon the 
records of the county, or otherwise, he cannot recover : 

That if Thomas Little had seven years adverse possession of 
the land before the sale by the Sheriff, that the defendants took 
a good title at the Sheriff’s sale, and plaintiff cannot recover ; 
and the question of adverse possession is a question for the jury : 

If John B. Adair was not in possession of the land at the 
time he sold to W. G. Little by deed, and any other person was 
in possession holding adversely, or not holding under Adair, 
that the deed to W. G. Little is void, and cannot be made the 
foundation for a recovery in this case; and the question of ad- 
verse possession is a question for the jury: 

That if W. G. Little, by his neglect to record said deed, or 
otherwise enabled Thomas Little to perpetrate a fraud by get- 
ting credit on the faith that the land belonged to Thomas Lit- 
tle, they should find for the defendants; and in considering 
this question of fraud, the fact of Thomas and W. G. Little 
being relations, is a badge of fraud : 

That the judgment under which defendants purchased, bears 
date February, 1841; and the deed was not recorded until 
January, 1842; and this is a badge of fraud: 

That defendunts can only be charged with rent from 1846 ; 
_ the time at which, according to the proof, defendants went into 
possession of the land. 

The Court declined to give these instructions, as prayed for, 
and charged the jury as follows : 

This is an action of ejectment, and is instituted to try the 
title to real estate. In this action, it is a settled rule of law, 
that the plaintiff must recover by the strength of his own titls, 
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unless he proves in himself a perfect and complete title. 


case. ‘The plaintiff in this case sets up a two-fold title. 


and son. 
VOL.:XIV. 23 








and not by the weakness of that of the defendant. The Law 
favors the party in possession, and will not oust him unless the 
plaintiff shows a paramount title in himself. The defendants’ 
title may be defective, and yet the: plaintiff cannot recover 


In view of this stern rule, let us now address ourselves to the 
investigation of the respective titles set up by the parties to this 


insists First, That he has a perfect documentary title, and 
Secondly, That if this should be defective, he has a good pos- 
sessory or statutory title. This documentary title is this: 
First, A grant from the State to Adair, of the. premises im dis- 
pute, and Secondly, A deed of conveyance from Adair to W. 
G. Little. If the jury believe from the evidence, that the 
grant-and the deed are genuine, they constitute a perfect title 
in the plaintiff, and must have a recovery, unless it’ be success 
‘fully attacked by the defendants. His possessory title, as m 
.sisted on by the plaintiff, is in this: He maintaims that his deed 
“from Adair, however defective in itself, it may be (for the sake of 
. argument) is color of title ; that Thomas Little-went into posses- 
sion of the land as the tenant of the plaintiff, and that his posses- 
sion was therefore the possession of W. G. Little; that. that posses- 
sion was unbroken, and continued from 1833 to the date of the 
sale by the Sheriff, under which the defendant claims. 'I charge 
you, gentlemen, that the deed from Adair to W. G. Little is color 
of title at the least ; and if you are satisfied, from the evidence, 
that Thomas Little was in possession as the tenant of the plain- 
tiff—subordinate to his titlh—and that that possession contin- 
ued from 1833 down tothe date of the said Sheriff’s sale, or 
for the period of seven.years, it does constitute a perfect statu- 
tory title in W. G. ‘Little, and he must have a recovery, unless 
it be successfully .attacked by defendants. Let us now look 
into the grounds:on which the defendants seek to attack the 
title of the plaintiff, as thus divulged. They insist that the 
deed from Adair to W. G. Little is fraudulent. 1st. Because 
of the relationship between the Messrs. Little—that of father 
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2nd. Because the deed was not recorded until 1842. 

‘3d. Because he gave no notice of his deed by recording, or 
otherwise, prior to the rendition of the judgment, under which 
‘the premises in dispute was sold; and that it was incumbent 
on him to have given actual notice to the defendants, the pur- 
‘chasers at Sheriff’s sale of the existence of his title. 

Let us look at each of these points in their order. 

Ist. It is urged that Thomas Little being the father of W. 
G. Little, and continuing so long in the possession of the land 
from the time of his purchase from Adair, is a badge of fraud, 
In some cases, gentlemen, this relationship, accompanied with 
possession, is'a badge of ‘fraud, as for example, when the par- 
ties, in addition to the near relationship, are vendor and vendee. 
If Thomas’ Little were the vendor of W. G. Little of this land, 
either at private or public sale, then would the rule contended 
for be applicable. Under such circumstances, the relationship 
of father and son would be a badge of fraud. But do the facts 
of this case come within this principle? You must be satisfied 
from the evidence, that they do; and even if they do, you must 
go further, arid inquire whether the possession’of Thomas Little 
is not satisfactorily explained. Was he the tenant of W. G. 
Little? Did he hold in subordination to the plaintiff, and was 
his possession consistent with a fair and bona fide title in W. 
G. Little? If the testimony answers these questions affirma- 
tively, then you cannot infer the least iota of fraud from the 
relationship of the Messrs. Little. 

The 2d and 3d grounds of attack by the defendants upon 
the deed of Adair to the plaintiff, will be considered together. 
In their support, they insist: 

That the deed from John B. Adair to W. G. Little, although 
it might have been good at first, might become fraudulent as 
against creditors of Thomas Little, by being kept concealed, 
and not recorded within a reasonable time ; and that if the jury 

‘ believe from the evidence, that this deed was not recorded 
within a reasonable time, it is fraudulent, and cannot be made 

. the foundation of a recovery in ejectment : 
That if W. G. Little failed to give notice of his title, by 
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recording the same, or in some other public manner, until the 
judgments under which the land was sold were obtained, he 
cannot now set up his title against a purchaser at Sheriff’s sale 
of the land in dispute, without actual notice of the title to W. 
G. Little, provided more than 12 months intervened between 
the taking of said deed and the sale of the Sheriff. 

That the judgments under which defendants bought, bearing 
date Feb. 1841, and the deed not being recorded until Jan., 
1842, is a badge of fraud.. That ifthe jury believe that W. 
G. Little was guilty of any fraudulent conduct, by failing to 
spread his deed upon the record, or otherwise, he cannot reco- 
ver. The Law, applicable to these points, may be given in 
much fewer words. The failing to record a deed is not per se 
evidence of fraud: It matters not that it was not recorded at 
the rendition of the judgments ‘under which the land was sold. 
If it was recorded prior to the Sheriff’s sale, it was. notice to 
the defendants of an outstanding title, and they purchased at 
their peril. W. G. Little was not bound to.give actual notice 
of his title. A:purchaser at Sheriff’s sale, takes nothing but 
the title of defendant in execution, and he buys under the maz- 
im caveat emptor. It is further argued by the defendants, 
that if W. G. Little, by his neglect to record said deed, or oth- 
erwise enabled Thomas Little to perpetrate a fraud by getting 
credit on the faith that this land belonged to him, the jury 
should find for the defendants. On this point, I charge you, 
gentlemen, that W..G. Little cannot be injured by the fraud of 
Thomas Little; i..e., if Thomas Little pretended that this land 
was his, and thus obtained credit, without the knowledge or 
consent of W.. G. Little, the latter is not to be affected by it ; 
he cannot be made responsible for the fraud of Thomas Little, 
unless he was cognizant of it, and aided in its perpetration.— 
The counsel for defendants further contends, that if the land 
would have been found subject to the executions under which 
the defendants purchased, had W. G. Little claimed the land. 
ander the “levy, that the purchaser took a good title.” This, 
gentlemen, is correct ; but the defendants are now in no better 
condition than they would have been in under. such: an issue. 
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It would have been incumbent on them, as it is now, to have 
successfully attacked the title of the plaintiff, as now devel- 
oped, and to show that Thomas Little had a good title.. That 
litigation would have: presented the same questions that arise 
in the case as now disclosed.!. Little: would have had the same 
rights that. he now has, and the case would’ have required the 
same process.. Let us then examine the title on which the de- 
fendants now rely, and would them have torely.. This involves 
the possessory or statutory title in Thomas Little, which is here - 
sought to be’ set up.. Hence the defendants: insist that if 
Thomas Little lad: seven years adverse possession of the land 
before the sale by the Sheriff, that the defendants took a good 
title at the Sheriff’s sale, and cannot recover; and that the: 
question of adverse possession is a question for the jury. This, 
gentlemen, is the law, and I am now to explain to you what 
constitutes adverse possession. If the quo animo, the mind’ 
of the tenant, is to hold the property in his own right, 
against the claim of others, it is adverse possession. Examine 
then, closely, the testimony on this point, as to the character 
of the possession of Thomas Little. Are you satisfied from the 
evidence, that Thomas Little held possession of the land with a 
mind to hold it in-his.owmright or as his own, against the claim 
of W. G. Little?’ If you-believe that he did, then the Statute 
attaches, and seven ‘years of: such possession would have perfec- 
ted in Thomas Little a good Statutory title against the claim 
of W. G. Little; and ‘then defendants took a good title by their 
purchase at the Sheriff’s sale.. But if from the evidence, you 
believe that Thomas Little never claimed the land as his own, 
but held in :subordination to W. G. Little, then the Statute of 
Limitations did not attach, and the possessory.title set up by 
defendants fails. 

Defendants further insist that if J. B. Adair was not in the 
possession of the land at the time he sold it to W. G. Little, 
and any other person was in possession, holding adversely or 
not holding under Adair, the deed to Little is void and cannot 
be made the foundation of a recovery. 

This gentlemen, is the law; but here again it is necessary ’ 
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for you to examine closely into the character of Thomas Little’s 
possession. If you find from the evidence, that although in 
possession before the:sale by Adair to W. G. Little, that he 
never claimed it as his own, then his possession was not adverse ° 
even to the claim of Adair,.and the case does not fall within 
the rule contended for by defendants, and the Statute of °32, 
Henry VIII. does not: apply. In the progress of this case, 
much has been said about fraud. It is proper for the court to 
instruct you on this subject. Fraud is never to be presumed. 
It must be proven, or facts must be proved, from which it may 
be legitimately inferred. If you should find for the plaintiff 
under the law and evidence, it is insisted by defendants that 
rent can only be charged from 1846, the time at which, accor- 
ding to the proof, the defendants went into possession of the 
land—by way of mesne profits, the Court is of the opinion,. 
gentlemen, that the rent is chargeable from the date of the 
Sheriff’s sale under which the defendants purchased. They 
become entitled to the rents and profits of the land from that 
time ; and if they did not receive them, it is incumbent on 
them to show that it was in consequence of some act for which 
the plaintiff is responsible in order to discharge them from lia- 
bility. 

And the jury having found for the plaintiff, counsel for de- - 
fendants except to said decisions and charges of the Court, on 
the following grounds : 

1st. That the Court erred in admitting so much of the testi- - 
mony of Joshua Tennison, as proved a conversation between 
himself and Thomas Little, in January, 1833, in relation to- 
the ownership of said land, and the intended purchase of it by 
W. G. Little; and so much’ of it as proved that Thomas Little 
had frequently told witness that the land belonged to W. G. 
Little. 

2d. That the Court erred in permitting the answers of Whit- 
mill H. Adair and James Ware, and the original deed thereto 
annexed from John ‘B. .Adair to W. G. Little to be read in evi- 
dence to the jury—objections being made to the reading there- 
of by defendants’ counsel, on the grounds already stated herein. 
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8d. That the Court erred in rejecting the answers of James 
Hobbs, tendered in evidence by defendants as herein set out. 

4th. The Court erred ‘in rejecting the answers of Elijah Ev- 
ans to certain interrogatories as herein set out; and in refusing 
to permit defendants to read them to the jury. 

5th. The Court erred in refusing to charge the jury as re- 
quested by defendants’ counsel, and in giving the instructions 
which it did, except so far as the same may conform to the re--. 
quest to charge. 


Hunter, for plaintiff in error. 


S. & R. P. Haut, for defendants. 
By the Court.—Nisset, J. delivering the opinion: 


[1.] The great question in this case is upon the validity of * 
the deed. It was duly signed, sealed, attested and wpitten out, 
except as to the name of the feoffee; the amountAf 
chase-money. to be paid for the land; and e other things : 
not material. In. this condition, it was taken by Mr. Anderson 
to Milledgeville, and there, in the presence of the purchaser, 
Mr. Little, he and the brother of the grantor, acting under a 
parol authority; filled out the blanks and delivered it. Subse- 
quently, Adair, the feoffor, acknowledged in presence of a wit- 
ness sworn om the trial, that.this.document was his deed. Our 
opinion is, that as a muniment of title the deed is void, because 
the execution was consummated, by filling the blanks by an 
agent in the absence of the feoffor, acting by authority in parol. 
We put our decision upon authority, conceding that the books 
in England and in this country are in “distressing” conflict, 
and with some misgiving whether reason and common sense do 
not condemn it. ‘This is, however, just the kind of case, in 
which it is safest to be guided.by.the weight of authority. The 
rule, although a téchnieal’one, is-single, clear, and easy of ob- 
servance. If abrogated, the title to.property might be left too 
much to the mistakes of memery, or ta the corruptions of 





















DECATUR, AUGUST TERM, 1853. 183 


Bryan Ingram. e¢ al. vs. Wm. G. Little. 








‘humanity. Under doubt, Ch. J. Marshall, with all his disrel- 
ish of technicalities, felt constrained to decide in the same way. 
We can well afford to follow when such a lawyer leads. I 
shall not go minutely into a discussion’ of-the authorities. I 
shall only indicate the great land-marks of the question, and 
lay down the doctrine to which they guide. That doctrine is, 
that an instrument which when executed is incapable of haying 
any operation and is no deed, cannot afterwards become a deed by 
being completed and delivered by a stranger, in the absence of 
the party who executed it, unauthorized by an instrument under 
seal. 

[2.] The deed in this case, before its: completion and deliv- 
“ery was inoperative, because made to mo person. We say that 
it could not become e valid deed by filling the blank with the 
name of W. G. Little by Anderson, in the absence of Adair, 
‘who made it, without authority: under seal'from him. The only 
cease in England which sustains the contrary, in a like state of 
facts, is parte vs. Kvans decided by Lord Mansfield, and 
cited in 1 Anstruther 228. The books furnish no satisfactory 
report of it. It is questioned by Mr. Preston, in his edition of 
Shepherd's Touchstone, and in Hibblethwaite vs. MeMorine, 
is declared not to be law and-overruled. (Shepherd's Touch- 
stone by Preston, 68. 6 Mason § Wels 218, 214.) The old 
writers are with this Court in Hibdlethwatte vs. MeMorine.— 
(So also Markham vs. Gonaston, 2 Crokes R. 676. Moore 
R. 547. Com. Dig. Fait A. 1. Weeks vs. Maillardet, 14 
East. 568. Powell vs. Duff, 3 Camp 181. Buller’s N. P. 
167.) To the same effect in the United States see Boyd vs. 
Boyd.2 N. D. MeCord, 125. Perminter vs. Daniel et al. 1 
Hill 267. ' Gilbert vs. Anthony, 1 Yerg. 69. Byers vs. Mc- 
Clanchan, 6 Gill § I. 250. Ayres vs. Harness, 1 Ohio, 368. 
McKee vs. Hicks, 2 Dev. 379. Harrison vs. Tiernans, 4 
Rand 177.) See American authorities contra in note to Hib- 
blethwaite vs. MeMorine, 6 M. & W. 215, 216. In Hibble- 
thwaite vs. MeMorine, Park B. reviews Tereira vs. Evans, and 
shows what are and are not cases distinguishable from that.— 
The case of Hibblethwaite vs. MeMorine was decided in.18-40. 














"184 ‘SUPREME COURT OF GEORGIA. 


Bryan Ingram et al. vs. Wm. G. Little. 








We think it clear that the early and latest cases in England 
hold an authority under seal necessary. We cannot err, there- 
fore, in holding with them. We cannot doubt as to what is the 
settled rule of the C. Law, and that is obligatory upon this 
Court. This question was brought before Ch. J. Marshall in 
the U. States vs. Nelson ¢ Myers, and he ruled apparently 
with some doubt as to the reasonableness of his judgment, upon 
authority, in favor of the doctrine as I have stated it. He in- 
voked an appeal by expressing the: opinion that he would be 
reversed by the Supreme Court, U. S., but no appeal was 
taken. (2 Brockenborough, 64.) That immaterial blanks in 
a deed may be filled, upon parol authority, without mvalidating 
it; we do not doubt. Our judgment extends only to the case 

-made in this record. The Court therefore erred m admitting 
this deed as a muniment of title; but we do not send the case 
back on that error, because it was admissible to show color of 
title under it; and as the plaintiff below must, in our judgment, / 
recover on his Statutory title, the cause ought not to go back/ 
Although inadmissible to support title, we hold as the prong 
Judge held, that it is admissible as color of title. 

[3.] The exception to the testimony of Tennison was that it 

was zlegal. -An exception so general, brings no question be- 
fore the presiding Judge, or before this Court. Neither the 
Bill of Exceptions nor the assignment, specifies the ground of 
illegality. We do not know why it was claimed to be illegal, 
nor upon what principle it was admitted. It does not appear, 
but that if the objection now made to it in argument had been 
made in the Court below, it would have been sustained. 

Our organic Law requires the grounds of exception to be spe- 
cified, that the opposing counsel may be notified, and this Court 
informed of what is claimed to be error. If the exception had 
been well taken, we should hold the testimony. admissible.— 
When the statements of Thomas Little were made, the title of 
W. G. Little had not accrued. At that time Thomas Little 
claimed no title, and was in possession therefore as tenant to 
the true owner. His admissions that'he'had no title, were ad- 
missible to explain the character of :his possession, and‘for the 
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same reason his admissions as to his tenancy, under W. J. 
Little, after he bought the land, were admissable. 

[4.] The Court did not err in rejecting the testimony of 
Hobbs and Evans, who were introduced to prove the sayings of 
Thomas Little, to the effect that W. G. Little bought the land 
for him at his request, and that he was the owner. The 
plaintiff below, having proven, that Thomas Little was in 
possession as tenant of W. G. Little; Thomas Little would 
not be permitted to deny the title of his landlord. His state- 
ments as to his own title, certainly would not be evidence 
against his landlord, without bringing home to him notice of 
them. With such notice they might go to show a repudiation of 
his tenancy and a setting up of adverse possession and claim. 

The doctrine of registry and notice has no application to 
this case, and the Court charged correctly as to fraud. 

Let the judgment of the Court below be affirmed. 





No. 28.—SEaporn C. Bryan, plaintiff in error vs. Huau 
WALTON, adm’r., &c., defendant 


[1.] The appointment of a guardian of a free person of color, being a mat- 
ter of record, cannot be proven by parol testimony. 

[2.] Where a person has acted notoriously as a public officer, it is prima 
facie evidence of the official character which he assumes; and his com- 
mission need not be produced. The same rule does not apply to a private 
trust. 

[3.] Where one represents himself to act as the guardian of another, and 
induces others to contract with him in that capacity, he is thereby estopped 
from denying to the prejudice of such persons, that he is what he claimed 
to be. 

[4.] But where the rights of others are concerned, the best evidence of 
which the nature of the case is susceptible, must be produced. 


[5.] Before a notice, under the 57th Commou Law Rule, can be made avail- 
VOL. XIV. 24 
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able, the party giving it, or his agent, must previously make oath, (or his 

attorney state in his place) that the deponent or attorney, has reason to 

ah believe that the paper required to be produced, has been in existence— 
that it is in the possession, power or control of the person notified, 
and that it is material to the issue. 

[6.] Before secondary evidence is admissible, as to the contents of a writing, 
all the sources of information must be exhausted, which are accessible to 
the party in search for the paper. 

[7.] A will cannot be read in evidence to the jury as conveying title to 
personal property, in a Court of Common Law, until it has passed to 
probate before the Ordinary. 

[8.] If a paper is sought to be introduced as an ancient document, the 
paper itself must be produced to establish its age, and the presumption 
arising therefrom of its proper execution and probate. 

[9.] When a will, which is relied on as conveying title to personal property, 
is lost or destroyed, the proper course to be pursued is to establish the 
instrument, either at Common Law under our judiciary act, or by a pro- 
ceeding in Chancery; and then go before the Ordinary and have the copy 
thus established in lieu of the original, proven and admitted to record. 

[10.] The rule, that in order to impeach a witness by proof of contradictory 
statements, the foundation must first be laid, by asking the witness 
whether or not he has made the declarations, intended to be proved, does 
not apply when the evidence to impeach the witness, is his sworn deposi- 
tions previously taken in the same cause. 

[11.] Where administration has been granted by the Ordinary, the order 
conferring the appointment, cannot be collaterally impeached ; but it will be 
presumed, that the judgment of the Ordinary was regular and proper. 

[12.] If one, under a legal disability to dispose of his property, give it away 
to another, who sells to a third person, without notice of the incapacity of 
the donor, the ignorance of the vendee will not protect his title. 

[13.] A free person of color in Georgia, cannot dispose of slaves, directly by 
deed of gift. 

[14.] A free negro in this State, has no civil, social, or political rights, except 
such as are conferred on him by Statute. 

[15.] The mere act of manumission, confers no other right, but that of freedom 
from the dominion of the master, or exemption from involuntary service. 
It does not confer citizenship, nor any of the privileges incident to citizen- 
ship. 

[16.] No analogy between slavery in this country and villenage; the former 
resembles, in many of its features the slavery of the Civil Law. 

[17.] The etymological meaning of manumission. 

[18.] To adopt a new member into the body politic, is an act of sovereignty, 
just as much as naturalizing a foreign subject. 

[19] This State, when a Province, was settled by a community of free white 
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citizens. The blacks were subsequently introduced as slaves; to whom 
parity of rank and privilege has never been accorded. 


[20.] The free person of color, is associated with the slave in this State, in 


most of the humiliating incidents of his degradation. 


[21.] The analogy between an infant and a free person of color fails in this, 
that at maturity the former can affirm or disannul his contracts, which are, 
therefore, voidable only ; whereas the wardship or pupilage of the free per- 
son of color, and the disability consequent thereon, is perpetual, and hence 
his contracts are absolutely void. 


{22.] Slavery, as compared with the various schemes of emancipation— 
domestic and foreign considered. 


Trover, in Houston Superior Court. Tried before Judge 
Powers, April Term, 1853. 


This was an action brought by Hugh Walton, as adminis- 
trator of Joseph Nunez, a free person of color, who died 
without descendants, to recover possession of certain negroes, 
now in possession of Seaborn C. Bryan; but charged to be- 
long to the estate of said Nunez. 

The following points arose upon the testimony in the case : 
The plaintiff having served defendant with notice to produce 
the will of James Nunez, the father of Joseph, under which 
he claimed title to the negroes of Joseph, the defendant 
objected to answering, unless the plaintiff would make affidavit, 
that he believed the paper to be, or to have been, in defendant’s 
power, custody or control; which objection the Court over- 
ruled; upon which the defendant answered, disclaiming all 
knowledge of such a paper. The plaintiff then made affidavit, 
that he had applied to Bush, one of the exccutors of said will, 
and was informed that it was in the hands of Janet Reed; 
on applying to her he traced it into the hands of one George, 
a lawyer, formerly residing in Burke county, but who had 
removed to Florida and there died; and that he had inquired 
of the Ordinary of Burke county, where James Nunez died, 
and had made search in his office for the paper, but had been 
unable to find it. Upon this showing, he proposed to intro- 
duce parol evidence of the contents of the will, and offered the 
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interrogatories of Joseph Bush and Mary Rogers, which was 
objected to by defendant, on the following grounds, to wit: 

Ist. Because the loss of said paper had not been sufficiently 
acounted for, and no sufficient diligence had been shown in the 
search made for it. 

2nd. Because there was no proof of the probate of the will, 
and it could not convey title to personal property without 
probate. 

8rd. Because, although the paper purports to be over thirty 
years of age, it must itself be present to establish its presum- 
ed proper execution, and probate; and parol testimony of its 
contents and existence is inadmissable for such a purpose— 
which objections the Court overruled, and the interrogatories 
and answers were read. They testified that they knew Joseph 
Nunez; that he died in Burke county, where he resided, about 
January Ist, 1847; that he was a free person of color, and 
that Alexander M. Urquhart was his guradian at the time of 
his death, and had been for four or five years previously ; that 
they knew the negro property in his possession, which they 
described; that the negro Nanny, the mother of the others, 
had belonged to James Nunez, the father of Joseph, who died 
in 1809, leaving a written will, of which Bush the witness, and 
one Alexander Telfair were executors ; by which will Nanny 
and her increase, then without any, were left to Fanny Galp- 
hin, the sister of said James, during her life, and at her death 
to his son Joseph ; that Fanny Galphin died in 1812, leaving 
@ will, bequeathing said property to the said Joseph. 

To that portion of this testimony which states that Urqu- 
hart was the guardian of Joseph Nunez, as well as to the 
contents of the wills of Joseph Nunez and Fanny Galphin, 
the defendant objected, on the ground that there was higher 
evidence ; which objection was overruled by the Court. 

The plaintiff having closed, the defendant introduced a deed 
of gift, of the negroes in dispute, made by Joseph Nunez to 
Alexander M. Urquhart, dated 20th December, 1846, and a 
bill of sale, from Urquhart to himself, dated February 18th, 
1847. The defendant offered to read to the jury, the answers 
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of Joseph Bush to former interrogatories taken in this case, 
for the purpose of impeaching his testimony, by showing con- 
tradictions between them and his present answers; to which 
the Court said, you may read them as your evidence and take 
the consequence; and refused to permit them to be read, for 
the purpose proposed by defendant. 

The testimony and argument being concluded, the defen- 
dant’s counsel requested the Court to charge the jury: 

Ist. That if they believe from the evidence, that the re- 
lation of guardian and ward existed between Urquhart and 
Joseph Nunez, and that during that relation Nunez made a 
deed to Urquhart, the guardian for the property in dispute, 
such deed is not void, but voidable, and only then, if it is 
shown to be fraudulent. 

2nd. That although they may believe the deed from Nunez 
to Urquhart is fraudulent, yet, if Seaborn C. Bryan purchased 
for value and without actual notice of the fraud, his title is 
valid. 

3rd. The character of the consideration paid by Bryan, is 
all that the jury can take into consideration ; with its adequacy 
they are not concerned ; and it will be sufficient, if they are 
satisfied that Bryan paid a valuable consideration. 

4th. That when one of two innocent parties must suffer 
in consequence of the fraud of a third person, the rule is, that 
that party putting it into the power of such person to commit 
the fraud, must be the sufferer. 

5th. The fact that the deed from Nunez to Urquhart does not 
show that the relation of guardian and ward existed between 
the parties thereto, is a circumstance that repels any presump- 
tion of notice of that relation to Bryan, the purchaser, from 
Urquhart, and that this presumption of want of notice, upon 
Bryan’s part is strengthened by the fact, that he lived at a 
considerable distance (if the jury shall believe this fact) from 
the residence of the said parties, to said deed. 

6th. That a free person of color has a right, if he is over 
the age of twenty-one years, to convey his property. 
7th. That in the action, the plaintiff must recover, if at all, 
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upon the strength of his own title, and cannot rely for a re- 
covery upon the defects in the defendant’s title ; that the party 
in possession is favored in law, and can only be dispossessed 
by a paramount title. 
8th. That if a perfect outstanding title has been shown, this 
will defeat the action of the plaintiff, and entitle the defen- 
dant to a verdict. 
9th. That if they believe that Joseph Nunez died, leaving 
no child or children or representative of such child or children 
in the right line, then he died without a legal heir, and his 
property escheated to the State of Georgia, and the Escheator 
for the county where he died, should have brought this action ; 
and the administrator having brought it, is not entitled to 
recover. 
To these requests the Court charged as follows: To the 
1st Request, the Court charged, that if the jury believe 
that the deed was made by Nunez, a free person of color, to 
his guardian, acting for him; and while he was in this capacity 
the deed was absolutely void, because the Statute of the State 
itself, made the deed of the free negro void, and all his acts, 
exeept they were done by his guardian and so signed, it was 
obvious, the guardian could not make a deed to himself. 
Besides the relation of free negro and guardian, was of a 
more dependent nature, than that of ordinary Trustee and 
eestut que trust, and a different rule prevailed. The decision 
of the Supreme Court was referred to, to show that a deed of 
this kind was voidable. That decision of the Supreme Court 
was adverse to a decision of the Supreme Court of U.:S., 
and adverse to what I had believed to be the rule in England 
and most of the States; nevertheless, their decision was now 
the law of Georgia; but for the reason above stated, it was 
perfectly consistent with the ruling here. As to 
2nd Request, the Court charged against it; the rule it 
sought to enforce was applicable to a class of cases, not like 
the one before the Court. 
3rd. The Court charged the jury, that this was the Law, 
and if Bryan bought a good title, the inadequacy of the consid- 
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eration was not material, except so gross as to amount to a 
fraud. 

4th. The Court charged this undoubtedly to be the Law, 
in a proper case made, but if Nunez was incapable like a minor, 
to convey title, which the Court had decided he was, especially 
to his guardian, it was impossible to see how he could put it 
into the power of Urquhart to defraud defendant. 

5th. The Court charged, that these matters of fact were for 
the jury. This, though being a case of title, if Nunez had 
a good and perfect title, which he had not impaired by his own 
act or in any other way, he must recover, notwithstanding the 
good faith and want of notice in Bryan. The doctrine applied 
to another class of cases. 

6th. The Court decided he could, but alone by the interven- 
tion and by the act of his guardian and not otherwise. 

7th. The Court gave these instructions in charge, as desired 
to the jury. 

8th. The Court gave these instructions, as desired, and said, 
that if Nunez had not shown a good title in himself, they hdd 
nothing to do with the weakness of Bryan’s title, and must find 
for defendant. 

9th. The Court charged, that if the jury believed that an 
administrator of Nunez was regularly before the Court, by 
appointment, the question of a want of heirs, on the part of 
Nunez, could not come up in this collateral way; if his proper- 
ty escheated, when the escheator came forward he could be 
heard. In the opinion of the Court, this was not a defence 
that could avail defendant here, on this trial, and finally, 
(among other things not herein complained of,) the Court re- 
minded the jury, that while they had the greatest latidude 
allowed them in passing on the facts, they were bound to 
receive and apply the Law as given in charge to them by the 
Court. That the remark he had made on the trial, that a jury 
who would disregard the instructions of the Court, in matters 
of Law, would commit perjury, might have been thought by 
them harsh and discourteous to them, the Court did not so 
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intend ; but did now, in all courtesy, believe the remark in 
substance true. 

Under this charge, the jury found for plaintiff; and counsel 
for defendant excepts to said charges, and refusals to charge, 
and to the said decisions of the Court as above stated. 


Gites, WARREN & Humpurizs, Minter & HALL, and 
R. P. Hau, for plaintiff in error. 


Kien, for defendant. 
By the Court.—LumpkIn, J., delivering the opinion. 


[1.] The first error complained of in the record, is the de- 
cision of the Court, admitting that portion of the testimony of 
Joseph Bush, which went to show that Alexander M. Urquhart 
was the guardian of Joseph Nunez, at the time of the donation 
by the latter to the former. 

, The appointment of a guardian for a free person of color, is 
necessarily a matter of record. It has to be done by the Judge 
of the Superior, or the Justices of the Inferior Courts, of the 
respective counties of this State, at a regular term of said 
Courts, and upon the written application of the free person of 
color, and consent, in writing, of the guardian. (Codd 785.) 


But it is argued, that inasmuch as Urquhart held himself out 
to the world as the guardian of Joseph Nunez, he is estopped 
from denying that he stood in this relationship to the donor. 

[2.] We recognize the rule, originating in motives of public 
convenience, that where an individual has acted notoriously as 
a public officer, it is prima facie evidence of the official char- 
acter which he assumes; and his commission or appointment 
need not be produced. (4 7. R. 366. 5 B. fg A. 243. 6 
Peters. 352, 367. 12 Wheaton 70. 1 Brock. 520.) Wheth- 
er the same doctrine applies to an office which is private, as 
that of trustee, is questionable. (1 Jac. g W. 464, 468.)— 
The better opinion seems to be, that in such case, some proof 
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would have to be offered, of the existence of the office, and of 
the appointment of the ostensible agent to it. 

[3.] At any rate, in this case, the principle contended for, 
would apply only as between the person thus representing him- 
self as guardian, and those who were thereby induced to con- 
tract with him as such. To all such, he would not be permitted 
to deny, to their prejudice, that he was what he claimed to be. 
If, for instance, Alexander M. Urquhart informed the witness, 
Mary Rogers, that he was the guardian of Joseph Nunez, as 
she swears he did, and she hired negroes, or entered into any 
other agreement with him in that character, he cannot after- 
wards repudiate the capacity in which he contracted, to the in- 
jury of Mrs. Rogers. 

[4.] But when the object is to defeat the title of Seaborn C. 
Bryan, the best evidence of which the case, in its nature, is 
susceptible, must be produced. And it was error in the Court, 
to allow parol proof to supply the place of the stronger record 
testimony. 

[5.] Hugh Walton, the administrator of Joseph Nunez, un- 
dertook to establish title to the negroes in dispute, from the will 
of James Nunez, the father of his intestate. The original will 
seems never to have been proven and admitted to record.— 
Walton served notice on Bryan, the defendant, to produce the 
will, under the 57th Common Law Rule of Practice, which was 
adopted to carry into effect the 6th Section of the Judiciary 
Act of 1799. (General Index, 592,’3.) Before a notice un- 
der this rule can be made available, the party giving it, or his 
agent, must previously make oath (or his attorney state in his 
place) that the deponent or attorney has reason to believe the 
paper required to be produced, has been in existence; that he 
believes it is in the possession, power or control of the person 
notified; and that it is material to the issue. 

The plaintiff in this case, refused to make the preliminary affi- 
davit required on his part, and which is imperatively required 
by the rule, to be filed in the Clerk’s office, before the notice 
under it can be made available; and for the reason, that from 
the search he had made, he could not swear that he believed 
VOL. XIV. 25 
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the paper was in the possession of the opposite party: still the 
Court compelled the defendant to purge himself by oath, of the 
custody of the paper. This was manifestly erroneous. 

The sufficiency of the notice itself, was objected to, but not 
insisted on in the argument; and hence, not commented upon 
in the decision. 

[6.] The third assignment is, that the Court erred in allow- 
ing the testimony of Joseph Bush, as to the contents of the 
wills of Fanny Galphin and James Nunez. The objection to 
the evidence was three-fold: 1st. Because the original will had 
not been sufficiently accounted for ; 2d. Because there was no 
proof of the probate of the will; and that without probate, it 
could not be received as evidence of title to personal property ; 
3d. Because, although the paper, whose contents were thus 
sought to be introduced, was represented to have been executed 
more than thirty years ago; still, it must itself be present, to 
establish, by inspection, its claim to antiquity ; and thus create 
a presumption in favor of its proper execution and probate. 

We think that each of these exceptions was well taken. 

1. And first as to diligence. We hold that no sufficient 
search was made for these wills. The party did not, in the lan- 
guage of the Court, in previous cases, exhaust all the sources 
of information which were accessible to him. Saying noth- 
ing as to the will of Fanny Galphin, which is wholly immate- 
rial in the present issue, what was the proof as to the inquiries 
set on foot to find the will of James Nunez? The plaintiff ap- 
plied to Joseph Bush, said to be one of the executors nominated 
in the will, and was informed that the instrument was in 
the hands of Janet Redd. Upon application to her, it was 
traced to the possession of one George, a lawyer, who had re- 
sided at one time in Burke county, whence he had emigrated to 
to Florida, where he died. Besides this, inquiry had been 
made at the Ordinary’s office, of Burke county, where James 
Nunez, the reputed testator had lived and died; and upon ex- 
amination by the Clerk, no such paper could be found. 

All this was very good, so faras it went. It appears, how- 
ever, that one Alexander Telfair was appointed co-executor 
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with Joseph Bush under this will. Whether he was living or 
dead, the record does not disclose. He was as likely to have 
had the possession of this paper as Bush. And yet, no inquiry 
was instituted in that direction; either personally of him, if 
living ; or of his legal representative, if dead. Neither was 
any search attempted among the papers of George, the attor- 
ney in whose custody the paper was last traced. The showing 
was defective in both of these particulars—certainly in the 
former, so as to let in secondary evidence of the contents of 
the will. 

[7.] 2. The second objection is equally fatal, namely, that 
a will cannot be read in evidence to the jury, as conveying title 
to personal property in a Court of Common Law, until it has 
passed to probate before the Ordinary. (Hester, executor, vs. 

Young, 2 Kelly, 44.) 

[8.] 3. And the third ground taken against the testimony 
attempted to be introduced, that the paper itself must be pres- 
ent, to establish its age; and the presumption arising there- 
from, of its proper execution and probate, was virtually sus- 
tained by this Court, in the case of Francis W. Jones and 
Wife vs. Charles W. Morgan, recently decided at Americus, 
and not yet reported. 

[9.] Where a will, which is relied on as conveying title to 
personal property, is lost or destroyed, the proper course to be 
pursued, is to establish the instrument, either at Common Law, 
under our Judiciary Act, or by a proceeding in Chancery, and 
then go before the Ordinary, and have the copy thus estab- 
lished in lieu of the original, proven and admitted to record. 

The next assignment of error, is in admitting the testimony 
of Benjamin D. Hill. But this ground being abandoned on 
the argument, it becomes unnecessary to pass upon it. 

[10.] The fifth assignment is, that the Court erred in re- 
fusing to allow the defendant to read the testimony of Joseph 
Bush, (taken at the instance of the plaintiff, and returned into 
Court) for the purpose of contradicting material statements by 
the same witness, in his depositions, taken by commission, and 
previously read by the plaintiff to the jury. We adhere to the 
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rule, that in order to impeach a witness, by proof of contradic- 
tory statements, the foundation must first be laid, by asking 
him whether or not he has made the declarations intended to be 
proved. But this does not apply, where the evidence to im- 
peach the witness, is his sworn depositions, previously taken in 
the same cause. (Williams et al. vs. Chapman, 7 Ga. Rep. 
467.) 

It is true, that the Court offered to permit the defendant to 
read the answers of Joseph Bush: “ Provided he would adopt 
the testimony of this witness as his own, and take the conse- 
quences.” That is, that he should be bound by the statements 
of the witness, and not be allowed to gainsay them. But this 
would have been to entrap the party. He did not desire to re- 
ly on this witness for any purpose. On the contrary, his ob- 
ject was_to impeach and destroy, if possible, his credit alto- 
gether. He believed his testimony to be entirely false. And 
this he sought to establish, by showing that he had, at different 
times, sworn to contradictory statements. He ought to have 
been allowed this privilege. 

The next assignment of error, grows out of the refusal of 
the Court to charge, as requested, as well as to the charges as 
given. And, without going into detail, I would state, that this 
portion of the bill of exceptions, presents three questions only, 
which are necessary to be considered; and the 

First, is as to the disability of the plaintiff to maintain this 
suit. If it be held that Joseph Nunez had no capacity to con- 
vey slaves, then it is insisted in behalf of the plaintiff in error, 
that the negroes in dispute are forfeited to the State—the re- 
cord disclosing the fact that there are no lineal heirs of Joseph 
Nunez, who can take these negroes, by descent, under the Act 
of 1819; and that consequently, the right to recover this pro- 
perty, if in anybody, vests in the public escheator, and not in 
the administrator.of the deceased. 

[11.] The proper answer to this, is that administration has 
been granted by the proper Court, to the plaintiff in trover.— 
The order of the Court, confirming this appointment, cannot 
be attacked in this collateral way. Ifthe escheator, or any one 
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else, having an interest in the matter, see fit to do so, appli- 
cation can be made to the Ordinary that granted the letters, 
to revoke them, upon the ground that there are neither debts 
nor descendants of Joseph Nunez, to authorise an administration. 
Until this is done, we must presume in favor of the regularity 
of the judgment of the Court, conferring this power. 

[12.] Secondly, it is argued, that conceding Joseph Nunez 
as a free person of color, had no right to give or sell the slaves 
in dispute, still, Bryan, the defendant in the action, and pur- 
chaser under Urquhart, will be protected: provided he bought 
without notice of the defect in his vendor’s title. 

We cannot yield our assent to this proposition. These ne- 
groes were left in the possession of Joseph Nunez, at his 
death. They were seized by Urquhart, under his deed of gift, 
and sold to Bryan. The administrator of Nunez now sues to 
recover the negroes of Bryan. If the deed of gift from Jo- 
seph Nunez to Urquhart is void, for want of legal capacity in 
the donor to convey, how can the want of notice to Bryan con- 
stitute any defence against the legal title remaining in Nunez, 
up to the time of his death, and now asserted by Walton, his 
administrator ? 

[13.] Thirdly, the last and main point in this case, remains 
to be discussed ; and it is this: Can a free person of color in 
Georgia, dispose of slaves by deed of gift ? 

This is a grave question. It involves a great principle; it 
establishes an important precedent ; it must be determined up- 
on reason and argument ; it is without authority, so far as my 
researches have extended. 

On this point, the Court and the counsel for the plaintiff in 
error, occupy positions as wide as the poles apart from each 
other. And one is entirely right, and the other altogether 
wrong; for there is no half-way ground to stand upon. It is 
contended by the counsel of Mr. Bryan, that free persons of 
color in this State, are entitled to all the rights, and may exer- 
cise all the powers and privileges of free white citizens, unless 
restricted by Statute; and that no law of the land having 
deprived this class of persons of the jus disponendi, that it 
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is attached necessarily, as an incident to the ownership or jus 
tenendi. 

[14.] Whereas, we maintain, that the status of the African 
in Georgia, whether bond or free, is such that he has no civil, 
social or political rights or capacity, whatever, except such as 
are bestowed on him by Statute; that he can neither contract, 
nor be contracted with; that the free negro can act only by 
and through his guardian; that he is in a state of perpetual 
pupilage or wardship; and that this condition he can never 
change by his own volition. It can only be done by Legisla- 
tion. 

[15.] That the act of manumission confers no other right 
but that of freedom from the dominion of the master, and the 
limited liberty of locomotion ; that it does not and cannot con- 
fer citizenship, nor any of the powers,.civil or political, inci- 
dent to citizenship ; that the social and civil degradation, re- 
sulting from the taint of blood, adheres to the descendants of 
Ham in this country, like the poisoned tunic of Nessus; that 
nothing but an Act of the Assembly can purify, by the salt of 
its grace, the bitter fountain—the ‘ darkling sea.” 

I feel a strong inclination, I confess, to give my sentiments 
pretty fully upon this subject—to go beyond the usual limits of 
an opinion ; and to speak in the style of argument rather than 
of authority. Iam somewhat prepared to do so. And the 
novelty of the subject would seem to justify, if not to require it. 
It would not be unprofitable, I have thought, to sketch hastily 
the history of African slavery in this country, from its first in- 
troduction into the Colonies, at the commencement of the 17th 
century, down to the present period—to review summarily the 
laws of all the Southern States upon this subject—and notice 
the various modifications which they have undergone; keeping 
pace not only with the advancing civilization of the age, but 
with the improved condition of the negro himself. In this way, 
the present status of free persons of color, could the more 
clearly be ascertained and defined. 

But who would commend me for this labor? Or rather, I 
might ask, who would not condemn me for this tax upon their 
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time and patience? In this age of amplification, when Presi- 
dential and Gubernatorial Messages, Congressional speeches, 
and all other public documents are measured by the ell instead 
of the inch, Judges are criticized and censured for not writing 
opinions with the brevity of ‘‘ Coke’s Reports in verse,”’ where 
a whole case is compressed within the narrow compass of a 
couplet. 

Thus admonished, I must forego the temptation, however 
strong and inviting; and resign the task to other and abler 
hands. 

I would remark, that it will be found, on examination, that 
the condition of the African race is different in every slave 
state; and is less favorable in the extreme Southern, than in 
the more Northern slave States ; and that consequently, when- 
ever a question is made relative to a free person of color, we 
must have recourse mainly to our own local laws, to find a rule 
for our determination, and to such principles as are dictated by 
the peculiar genius of our people, and policy of our institu- 
tions. 

[16.] I would further suggest, that any analogy drawn from 
the villenage of the feudal times, is utterly fallacious as to this 
investigation. A villain, it is admitted, might acquire any 
kind of property, real or personal; and he might freely dis- 
pose thereof, unless prevented by the entry and seizure of the 
lord; he might sue all manner of actions against any other 
than his lord; in the capacity of executor, he might even sue 
his lord. In a word, where his lord was not concerned, a vil- 
lain was a freeman in all hisdealings. (Litt. Ten. S. 189, 190. 
Hallam’s View of the Middle Ages, vol. t. 122, 124; vol. i. 
199.) 

How different the circumstances of the villain, from the 
slave of the Southern States. His status resembles much more 
strikingly the slavery of the Ancient Republics. Their slaves, 
like ours, had no name, but what their masters gave them.— 
They could take nothing by purchase or descent; they could 
have no heirs; they could make no will or contract of any 
kind. The fruits of their labor and industry belonged to their 
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masters. They could neither plead nor be impleaded; and 
were utterly excluded from all civil concerns. They were in- 
capable of marriage. The laws of adultery did not apply to 
them. They might be sold or mortgaged. Partus sequitur 
ventrem, was the rule indiscriminately applied to slaves and 
cattle. (Dr. Taylor's Elem. Civ. Law, 429, and the authori- 
ties there cited.) And this was not only the civil law, but the 
law of the Jews, Phenicians, Carthagenians, Egyptians and 
Greeks, and all other nations, tongues and people. Also, 
nostri servi sunt qui ex nostris anceillis nascuntur, was the set- 
tled doctrine of the nations at that day. Such was the condi- 
tion of white slaves in democratic Greece and republican Rome ; 
and notwithstanding the disproportion in the former free state, 
as it is justly called, was in the ratio of 30,000 to 400,000.— 
Aristotle, the prince of logicians and philosophers, declared 
that the relation of master and slave, was just as indispensable 
in any well-ordered State, as that of husband and wife. 

What has been stated, will suffice to show, that villenage 
differed extremely from the slavery of the civil law; and that 
our law of African slavery corresponds much more closely to 
the latter than the former; and that the effect of manumis- 
sion, by the civil law, would have great influence in the deter- 
mination of a similar question here, were it not for the differ- 
ence in color, between their slaves and ours—a difference deep 
and ineradicable, extending more or less, not only to every por- 
tion of this country, but even to the continental nations. As 
yet, I believe, free negroes are not in any State in the Union, en- 
titled to all the privileges and immunities of citizens. And 
marriages of whites with blacks, are not only generally pro- 
hibited in the United States, under ignominious penalties ; but 
such connections in France and Germany, constitute but a de- 
graded state of concubinage. 

Anciently, in Rome, the manumission of a slave produced no 
change of state in him, “ Because he had no state or civil capac- 
ity.” Servus autem manumissus capite non minuitur ; quia nul- 
lum caput habuit. (Justinian Lib.1, Tit. 16, p.43.) Andsuch, 
in a word, we apprehend to be the exact result of African man- 
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umission here; and for the very brief, but satisfactory reason 
assigned in this single sentence. It produces no change in the 
state of the negro slave here, because he hus no state or civil ca- 
pacity. This we believe to be the whole law of this case; and 
upon this simple principle, itmay besafely rested. How can the 
mere act of manumission, by the master, invest the slave, who 
previously held no standing in the State, with any of the attri- 
butes of a freeman ? 

[17.] The etymologists say, that manumission is so called, 
because the master, holding the bondman’s hand, said to the 
by-standers, hune hominem liberum esse volo, &e.—I am will- 
ing this man should be free ; and then discharge him out of his 
power and dominion, by emitting him out of his hand. Grant 
this definition, or derivation, to be correct, I ask, does this cer- 
emony of bidding the slave go free, remit him to any civil 
rights or capacity? Must not these be conferred by a power 
higher than the master’s ; in other words by express Statute ? 

Cicero, in his Topics, reckons three modes of manumission ; 
Tacitus two, and Justinian five. By the second of these, after 
the Preetor or Preetor’s Lictor touched the slave with a wand or 
rod, premising a solemn form of words, which he thrice repeat- 
ed, the master immediately took the bondman by the right 
hand, turned him round about and dismissed him; and the 
reason given for turning the person round about, was to show 
that he had the power of going wherever he pleased. (Ay- 
liffe’s new Pandect of the Civil Law, p. 90.) : 

[18.] Such is the result, and no more, of manumission here. 
The slave is dismissed from the dominion of his master; and 
clothed with the privilege of going where he pleases. But to 
become a citizen of the body politic, capable of contracting, of 
marrying, of voting, requires something more than the mere 
act of enfranchisement. To adopt into the body politic a new 
member, is a vastly important measure in every community.— 
It is an act of sovereignty, just as much as naturalizing a for- 
eign subject. The highest act of sovereignty a government can 
perform, is to adopt a new member, with all the privileges and 
duties of citizenship. Was there a general law, elevating all 
von. XIv 26. 
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free persons of color to this condition, then the assent of the 
government would be given in advance of the Act of Manu- 
_ mission. No such act is claimed—none such exists. The 
black man in this State, may have the power of volition. He 
may go and come, without a domestic master to control his 
movements; but to be civilly and politically free, to be the 
peer and equal of the white man—to enjoy the offices, trusts 
and privileges our institutions confer on the white man, is not 
now, never has been, and never will be, the condition of this 
degraded race. 

[19.] Our ancestors settled this State when a province, as a 
community of white men, professing the christian religion, and 
possessing an equality of rights and privileges. The blacks 
were introduced into it, as a race of Pagan slaves. The pre- 
jadice, if it can be called so, of caste, is unconquerable. It 
was so at the beginning. It has come downto our day. The 
suspicion of taint even, sinks the subject of it below the com- 
mon level. Is it to be credited, that parity of rank would be 
allowed to such a race? Let the question be answered by our 
Naturalization Laws, which do not apply to the African. He 
is not and cannot become a citizen under our Constitution and 
Laws. He resides among us, and yet isa stranger. A native 
even, and yet not a citizen. Though not a s/ave, yet is he not 
free. Protected by the law, yet enjoying none of the immuni- 
ties of freedom. Though not in a condition of chattelhood, 
yet constantly exposed to it. 

[20.] He is associated. still with the slave in this State, in 
some of the most humiliating incidents of his degradation.— 
Like the slave, the free person of color is incompetent to testi- 
fy against a free white citizen. He lives under, and is'tried by 
the same Criminal Code. He has neither vote nor voice in 
forming the laws by which he is governed. . He is not allowed 
to keep or carry fire-arms. He cannot preach or exhort with- 
out a special license, on pain of imprisonment, fine and corpo- 
real punishment. ' He cannot.be employed in mixing or vending 
drugs or medieines of any description. A white man is liable 
to a fine of five hundred dollars and imprisonment in: the com- 
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mon jail, at the discretion of the Court, for teaching a free ne- 
gro to read and write; and if one free negro teach another, 
he is punishable by fine and whipping, or fine or whipping, at 
the discretion of the Court. To employ a free person of color 
to set up type in a printing office, or any other labor requiring 
a knowledge of reading or writing, subjects the offender to 
a fine not exceeding one hundred dollars. 

I do not refer to these severe restrictions, for the purpose of 
condemning them. They have my hearty and cordial approval. 
The great principle of self-preservation, demands, on the part 
of the white population, unceasing vigilance and firmness, as 
well as uniform kindness, justice and humanity. Everything 
must be interdicted which is calculated to render the slave dis- 
contented with his condition, or which would tend to increase 
his capacity for mischief. My object is to counteract the an- 
tagonistic position assumed by counsel], who assert the claim of a 
free negro to give and sell ; in broader terms, to contract and 
be contracted with. The argument is, that a negro is a man; 
and that when not held to involuntary service, that he is free ; 
consequently that he is a free man; and if a freeman in the 
common acceptation of the term, then a freeman in every aceep- 
tation of it. This pithy syllogism, comprises the whole chain of 
reasoning, however elaborated on the other side. The fallacy 
of it is, its assumption that the manumission of the negro, 
which signifies nothing but exemption from involuntary service, 
implies necessarily, and imparts zpso facto, all the rights, privi- 
leges and immunities which are incident to freedom, among the 
free white inhabitants of this country. And in this distinction 
I find: myself fully sustained by the Roman Law. Their free- 
men were subdivided into freeborn (ingenut) and freedmen 
(Zcberti in relation to their patrons ; and /ébertind with regard to 
their class.) He who possessed his freedom, was, on that ac- 
count, capable of all those rights which were founded on the 
jus naturale and jus gentium: but freedom alone did not con- 
fer a capacity for the political rights of Roman citizenship, or 
for the private rights, determined by the jua civile ; for it was 
necessary, in order to enjoy these rights, that the freeman 
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should also be a Roman citizen. (Compendium of Modern 
Civil Law, by Ferdinand MacKeldey—edited by Philip. Ig- 
natius Kaufmann.) 

The dedititii were one of the three-fold division of freed- 
men, by the eivil law; but they did not thereby become Ro- 
man ettizens ; but their condition differed but little from slave- 
ry. (Justinian Lib. 1, Tit. V. p. 15.) And I mention this, 
in further confutation of the position, that the bare act of man- 
umission carries with it the right of citizenship in this State, 
with all its privileges. 

So of the ancient villains among the Saxons. The lord 
might acquit his own title; but no man could be made free, in 
a civil sense, without the act and consent of the whole body. 
(Discourse on the Laws of England, by N. Bacon, from the 
MSS. notes of John Selden, page 35.) 

To my mind, the idea is absurd, that the mere act of manu- 
mission can invest with all the attributes of manhood in a free 
state, a being who had no head or name or title, in the State 
before ; who was held, pro nullis, pro mortuis, and for some, 
yea many purposes, pro quadrupedibus. 

But let us look for a moment to our own legislation, founded 
on our own peculiar policy, in order to fix the condition of a. 
free negro in this State. And for the purposes of this discus- 
sion, I deem it unnecessary to go behind the Act of 1818. By 
that Act, free persons of color were prohibited from acquiring 
the title or use of any slaves; and all such slaves were deem- 
ed and held forfeited to the State. (Cobb, 993.) Doubts were 
entertained whether thisact did not operate retrospectively, so as 
to divest free persons of color of the property held by them at 
the time of its passage. Consequently, the Legislature, the 
year ensuing, declared that ‘All property held by any free 
persons of color, at the time of the passing of the fore- 
going Statute, shall not be deemed or considered. as forfeited ; 
but that the.same shall remain in.the.owner, or in his or her 
descendants, after his or her. death. (Cobb, 995.) 

It is by this grant, that the slaves.in controversy are held.— 
The General.Assembly, in effect, provide, that under. the Act 
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of 1818, James Nunez, the father of Joseph Nunez, should not 
be divested of the title to the slaves which he thus held; but 
that the property should remain with him, during his lifetime, 
and at his death, go to his descendants. It is by virtue of this 
section of the Act of 1819, and not under the will of his an- 
cestor, that Joseph Nunez held these slaves. But this Act 
will be analyzed in vain, for authority in either father or son, to 
give these negroes by will or deed. 


By the Act of 1833, contracts made with free persons of 
color, even for necessaries, are rendered void, unless made upon 
the written order of their guardian. (Cobb, 1005.) Can it be 
supposed that the Legislature would accord to this class the 
higher and more important privilege of giving or selling slaves, 
without the intervention of their guardian ? 

[21.] But it is attempted to analogize this case to the con- 
tracts of infants, which it is insisted that the infant may con- 
firm and give binding force to, after he comes of age. The 
parallel fails in this. At twenty-one, the legal disability at- 
taching to infancy, terminates. The minor is then a man.— 
But the pupilage in the other case is perpetual. The acts of 
an infant are voidable only, because at muturity, he may af- 
firm or disaffirm them. The actsof a free person of color are 
void, because he never ceases to be a ward, though he attain to 
the age of Methuselah. His legal existence is forever merged 
in that of his guardian. 


But I deem it useless to pursue this investigation further. 


[22.] This judgment is pronounced in view of a few facts, 
to which I will barely advert, in conclusion. 


In no part of this country, whether North or South, East or 
West, does the free negro stand erect and on a platform of 
equality with the white man. He does, and must necessarily 
feel this degradation. To him there is but little in prospect, 
but a life of poverty, of depression, of ignorance, and of de- 
cay. He lives amongst us without motive and without hope. 
His fancied freedom is all a delusion. All practical men must 
admit, that the-slave who receives the care and protection of a 
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tolerable master, is superior in comfort to the free negro. Gen- 
erally, society suffers, and the negro suffers by manumission. I 
am fully persuaded that the State ought sternly to withhold its 
assent to domestic emancipation ; and that the true policy, is 
not to seek to elevate the black man in our midst, to a condi- 
tion of equality which it is impossible for him to exercise wise- 
ly for himself or the community. Civil freedom among the 
whites, he can never enjoy. ‘To this isolated class, it will ever 
be but a name. 

We doubt the propriety of ejecting our free negroes upon 
the free States. They will not only become troublesome allies 
in the unconstitutional and unholy work of inveigling off our 
slaves, and assisting them to escape ; but their constant effort 
and aim will be to create discontent among our slaves; and in 
case of intestine war, which may Heaven in its mercy avert, 
such a population would be in a situation to do us much mis- 
chief. 

Whether the scheme of African colonization be feasible or 
not, the ablest and most discriminating minds have doubted.— 
There yet stands on our Statute Book, a resolution of the rep- 
resentatives of the people, in favor of this colonial enterprise, 
as presenting to the philanthropist, the citizen and the states- 
man, the only means, not only of benefitting the nominally 
free who are scattered over the land, but everywhere treated 
as an inferior race ; but as affording an outlet to the humane 
feelings of the benevolent, as well as a drain for that relative 
increase of the slave over the white population of this country, 
and which in some sixty years, has swelled to between 350 and 
400 thousand. Of one thing I am quite certain, and that is, 
that whether freedom will, in Africa, be a reality to the colored 
man and his children or not, in the United States, whether 
slaveholding or non-slaveholding, it is worse than slavery itself. 
And that the Courts of this country should never lean fo that 
construction, which puts the thriftless African upon a footing 
of civil or political equality with a white population which are 
characterized by a degree of energy and skill, unknown to any 
other people or period. Such alone, can be citizens in this 
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great and growing Republic, which extends already from the 
Atlantic to the Pacific, and from the St. Lawrence to the Rio 
Grande. 





No. 29.—ALLEN H. Greer, Executor, &c. plaintiff in error vs. 
JAMES CALDWELL, Administrator, &c. defendant. 


[1.] Where no fact appears sufficient to authorize a presumption that pro- 
missory notes offered as evidence relate to, or have any connection with 
the case, it is proper for the Court to reject them. 

[2.] Where the facts proven show that certain promissory notes offered as 
evidence, and given for the hire of a negro slave, would serve to throw light 
upon a question of usury involved in the issue, by proving that the original 
debt, principal and interest, had been settled by payments made as hire for 
said slave: Held, that it was error in the Court to reject them. 


[3.] A refusal of the Court to open the case after it has been closed, for the 
purpose of letting in testimony which was not relevant to the issue, is not 
error. 


[4.] Where an absolute bill of sale to a negro has been given, and a bill in 
equity afterwards filed to have the same reformed on the ground of fraud 
or mistake, because that the deed was intended as a security only, for mo- 
ney loaned at a high rate of usury ; and certain witnesses testify to declara- 
tions of the usurer, acknowledging that he had a lien only on the slave, and 
that if principal and interest were paid, the debtor might keep the negro: 
Held, that these circumstances taken together, might afford a presumption 
that the deed was made absolute by fraud, or mistake, and that the testi- 
mony should have been submitted to the jury that they might determine 
whether it did have this effect. 


[5.] It is not entirely accurate for the Court, in such a case, to hold that the 
testimony to reform the deed should be “ positive.” The better rule is, that 
it should be required to be (whether positive or presumptive) clear, strong 
and satisfactory. 

[6.] Our Statute of 25th December, 1837, was not intended to take from our 
Courts of Chancery their authority to reform written contracts, on the 
ground of mistake ; but only to make plain by express enactment the ille- 
gality of allowing testimony to prove that a deed absolute in its terms, was 
intended only as a mortgage, without pretence of fraud, accident or mistake. 

In other words, was not restrictive, but declaratory of the common law. 
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; ¢ In Equity from Macon Superior Court. Decided bv Judge 
Powers, March Term, 1853. a 


) 


This was a bill filed by Allen H. Greer, executor .:’ Milton 
Templeton, deceased, against James 8S. Caldwell, administrator 
de bonis non of the estate of John J. Hougabook, deceased, 
and Harriet, his wife, who is the widow and former administra- 
trix of said Hougabook, praying discovery, relief and injunc- 
tion. 

The bill set forth the following facts : 

That in the year 1839, on the Ist day of April, the said 
Templeton had borrowed of said Hougabook the sum of one 
hundred dollars, for which he gave four notes for thirty dollars 
each, and one for thirteen dollars, making in all one hundred 
and thirty-three dollars, all due Jan. Ist, 1840. 

And on the 3d day of February, 1841, Templeton took up 
said notes and substituted others in their place, giving seven 
notes for thirty dollars each, and one for eleven dollars, all due 
Dec. 25th, 1841, making in all two hundred and twenty-one 
dollars for the one hundred originally loaned. 

On the 8th July, 1842, Hougabook loaned to Templeton the 
further sum of twenty-six dollars, for which he took a note due 
one day after date. On the 11th July 1842, Templeton exe- 
cuted -and delivered to Hougabook a bill of sale to a negro 
named Benjamin, absolute on its face, but intended by the par- 
ties as the bill charged to be, a mortgage to secure the payment 
of the above described notes. 

Templeton still kept possession of the negro and paid to 
Hougabook, by way of interest, the sum of eighty dollars per 
annum from 1842 until 1847. After that time Hougabook 
died, and his widow intermarried with James 8. Caldwell, who 
became administrator de bonis non, and instituted an action of 
trover against Templeton for said negro Benjamin. 

Pending the action, Templeton also died, and Allen H. 
Greer became his executor. 

On a trial of the action of trover, a verdict was had for the 
plaintiff, from which defendant’s executor appealed and filed 
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this bill, setting forth the above recited facts. They prayed 
for * \junction of the action of trover, and that said bill of 
sale t: the negro be delivered up and cancelled, and for general 
relief, foc. The defendant, Harriet Caldwell, in her answer, 
admitted that Hougabook had charged usurious interest for the 
money loaned to Templeton, and admitted that she had heard 
from others that the bill of sale for the negro was liable to the 
equity of redemption ; but declined to say what she had heard 
from her former husband, and denied all knowledge of any 
fraud in the bill of sale, &c. 

When the cause came on to be tried, counsel for complainant 
read complainant’s bill, and moved the Court to amend said 
bill so as that it should charge that if the bill of sale specified 
therein, was not procured from complainant’s testator by fraud 
to be as it is am absolute bill of sale instead of a mortgage, that 
it was so made by mistake, growing out of the ignorance of the 
parties to it of its legal effect, and that it was intended to be a 
mortgage; was so thought to be, and that it would operate as: 
such. It was agreed by counsel on both sides, that said amend- 
ment should be considered as made, and that testimony accor- 
dingly should be admitted under it as though actually made. 
Complainant’s counsel then proceeded to read to the jury the 
answer of one of the defendants, Harriet Caldwell, also the bill 
of sale to the negro, and notes given for the hire of said negro, 
set forth in complainant’s bill; and then moved the Court to 
read to the jury the other notes specified in said bill of com- 
plaint, and which had been given previous to the execution of 
said bill of sale, and which were in the hand writing of said 
Hougabook, to show the usury of the whole transaction from 
the beginning, between said Templeton and Hougabook. This. 
the Court refused. 

Complainant’s counsel then offered to prove to the jury the 
value of the hire of said negro from 1842, the time of the exe- 
cution of said bill of sale up to the time of the last hiring, with 
a view to show that the principal, and lawful interest of the 
debt (the consideration expressed in the bill of sale and lawful 
interest thereon) had been fully paid up by and with said hire, 
VOL, XIV. 27 
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and more than paid—this the Court also refused. Complainant 
introduced as a witness Benjamin Harris, who testified that in 
the year 1845, at Traveller’s Rest, Hougabook asked witness 
as to Templeton’s pecuniary condition and ability to pay his 
debts, and told witness that Templeton owed him some two or 
three hundred dollars, and that he had a lien on Templeton’s 
negro, and that Templeton had a right to redeem said negro.— 
Witness understood from Hougabook that the hire of the negro 
was in place of interest. Witness said there was no dispute 
between the parties as to any other negro; and that the negro 
remained in the possession of Templeton to the time of. his 
death, and never at any time went into the possession of Houga- 
book during his life, or to his representatives after his death. 
John Strickland being introduced by complainant, testified that 
Hougabook died during the year 1849; that some two or three 
years before his death, he saw Hougabook, and witness (under- 
standing that Hougabook had a mortgage on Templeton’s ne- 
gro) asked him if he intended to close his mortgage on Temple- 
ton. He replied no; if Templeton would pay him his principal 
and interest, he might keep the negro. Witness knew of no 
dispute between the parties as to any other negro. And after 
the complainant’s counsel had closed, they moved the Court to 
be allowed to offer proof to show that both of the subscribing 
witnesses to said bill of sale were dead—this the Court also 
refused. Defendant’s counsel then moved to dismiss the bill 
of complaint, upon the ground that no evidence had been sub- 
mitted to authorize complainant to go to the jury. The Court 
sustained the motion, and dismissed the bill, helding, that ac- 
cording to the act of Dec. 25th, 1837, said bill of sale being 
absolute upon its face, could only be attacked upon the ground 
of fraud; and further, that even aside from the operation of 
this Statute to reform a written contract by parol testimony, 
as complainant's counsel attempted to do, the proof must be 
positive ; and that no such evidence had been submitted. 
And the counsel for complainant excepts to said rulings of 
the Court, on the ground 
Ast. That the Court erred in ruling out the notes given pre- 
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vious to the execution of said bill of sale to show the usury of 
the whole transaction. 

2d. That the Court erred in refusing to allow complainant's 
counsel to prove the value of the hire of said negro to show the 
principal and lawful interest of the debt (the consideration ex- 
pressed in the bill of sale with lawful interest thereon) had 
been fully paid up by and with said hire. 

3d. That the Court erred in refusing to allow complainant’s 
counsel, after they had closed, to prove that the subscribing 
witnesses to the bill of sale were both dead. 

4th. That the Court erred in refusing to allow complainant’s 
counsel to carry the case to the jury, and allowing them to de- 
cide upon the evidence submitted to them; in holding that no 
evidence had been submitted to authorize the carrying of the 
case to the jury; and in holding that said bill of sale could 
be attacked only for fraud; and that even apart from the ope- 
ration of the Statute, there was no such positive proof as enti- 
tled the complainant to carry his case to the jury. 


WarreN & Ropinson for plaintiff in error. 
Mitter & Hatt for defendants. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] Complaint is made by the plaintiff in error, that the 
Court refused to admit the notes in the bill of exception named, 
and annexed to the bill as exhibits A BX & D for the pur- 
pose (as is alleged) of showing the usury. 

We see nothing in the evidence proving a connection between 
the first set of notes, viz: the notes speeified in schedules A 
and B (which are referred to as the notes first given by Tem- 
pleton to Hougabook) and the usurious transaction, of which 
complaint is made. The admitted amount of the debt from the 
former to the latter, viz: $247 00 being the same with the 
amount of the notes in exhibits B & X may have been relied 
upon as testimony to this effect: but this by itself is altogether 
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too slight a circumstance to constitute such evidence. By it- 
self, this did not authorize even a presumption. — It might have 
served to hang a suspicion upon (and thus encourage a dispute 
before the jury, calculated only to confuse them and embarrass 
justice) but;such suspicion would not have been sufficiently de- 
finite and distinct to take the shape of a presumption, on which 
@ jury should act. 

In the absence of such testimony, the notes offered were not 
relevant, and it was proper not te admit them. 

The notes contained in exhibit D, given for the hire of the 
negro Ben, or Benjamin, were proper testimony, and should 
have been admitted. Together with the proof of hire which 
was offered, they would have served to show the amount paid 
on account of this transaction, and thus have aided in proof of 
the usury which was alleged. 

[2.] For a similar reason, in eur opinion, the Court erred in 
rejecting proof of the hire which was paid by Templeton for 
this negro. Such testimony might have served to throw light 
upon the character of the transaction, by showing that the 
principal and interest of the original debt had been paid by the 
hire; especially when taken in connection with the testimony 
of Benjamin Harris, who swears, that in the year 1845, Houga- 
book told him, ‘‘ That Templeton owed him some two or three 
hundred dollars, and that he had alien on Templeton’s negro”, 
and “ That the hire of the negro was in the place of interest”. 
He also testified, ‘‘ That there was no dispute between the par- 
ties as to any other negro”, and that “The negro remained in 
the possession of ‘Templeton to the time of his death, and never 
at any time went into the possession of Hougabook”’. 

[3.] Plaintiff in error also complains, that after he had closed 
his case, the Court refused to allow testimony going to show 
that both the subscribing. witnesses to the bill of sale were 
dead. 

We thmk the Court was right, for the reason (if for none 
other) that the testimony, so far as we can see, was neither rel- 
evant nor needed. 

[4.] It is also assigned as error, that the Court dismissed the 
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bill on the ground that there was not sufficient evidence to au- 
thorize a submission of the same to the jury, and because such 
evidence was not positive. 

It was insisted in the argument before us, that there was no 
fraud in the execution of the bill of sale, inasmuch as the usury 
cannot be regarded as rendering the deed fraudulent, and that 
in the nature of the case, there could have been no mistake. 

It may be admitted 1s true, that the usury proven cannot be 
regarded as tainting the bill of sale with fraud; because the 
principal and lawful interest of the debt constituted a legal and 
sufficient consideration. But the usury may be fairly looked 
to as characterizing what was done at the time this deed was 
made, as showing that an illegal and unjust bargain was.obtai- 
ned by Hougabook ; and this in connection with other circum- 
stances, as we shall presently see, may serve to show fraud or 
mistake in the execution of the deed, 

By the answers of Harris, we find Hougabook in 1845, ad- 
mitting in effect, that Templeton owed him two or three hun- 
dred dollars only; that he had a lien on Templeton’s negro, 
and that the hire of the negro was in the place of interest. If 
this testimony is to be received as credible, and it comes to us 
as entirely so, here is testimony strikingly inconsistent with the 
fact, that there had been an absolute sale of the negro by Temple- 
ton to Hougabook; testimony out of the mouth of Hougabook 
himself. 

John Strickland also testifies, that in 1849, some two or 
three years before Hougabook’s death, he had an interview with 
him, and “ Understanding that Hougabook had a mortgage on 
Templeton’s negro’, asked him “ If he intended to close (fore- 
close) his mortgage on Templeton.” He replied “ No, if Tem- 
pleton would pay him his principal and interest, he might keep 
the negro.”’ Here it will be observed, that the witness in sim- 
ple and direct terms puts a question to Hougabook, in which he 
refers to his mortgage upon this negro, and asks if he means 
to foreclose. _Hougabook does not disclaim having a mortgage, 
and insists that he has an absolute bill of sale, as it is entirely 
probable he would have done, if he had had such a deed vight- 
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fully ; but on the contrary, by what he does say, he sanctions 
the idea that he had only a mortgage, or something of that 
kind, for he replies “No, if he will pay me principaland 
interest, he may keep the negro.” 

He does not say, ‘ I will re-sell the negro to him,” in such 
event; but his words are, “he may keep the negro;” from 
which it may be fairly inferred, that he was recognizing the 
legal title, as still in Templeton. 

Now, if we take this testimony of Harris and Strickland, with 
the admitted fact of the usury, and the attendant circumstances 
of the hard and unconscionable bargain driven by Hougabook, 
we cannot hesitate to conclude, that there was not only some, but 
very strong evidence from which a jury might find that there 
was fraud or mistake in the execution of this instrument. That 
either tempted by cupidity, at the moment of its execution, 
Hougabook gave to the instrument which Templeton designed 
as a security, the character of an absolute deed; or what is 
more probable (and more charitable to the deceased) that from 
ignorance, the instrument was thus executed under the mistaken 
impression, that with a verbal agreement between them, Hou- 
gabook could hold it asa security. The latter of these conclu- 
sions seems strongly supported by the testimony of Harris and 
Strickland. 

If so, this is just such a case of mistake, growing out of mis- 
apprehension, or ‘Want of foresight of the parties” as equity 
will interfere to correct. (Hollingshead vs. McKenzie, 8 Ga. 
R. 457.) 

Non videntur qui errant consentire is a rule of the Civil 
Law which has been adopted by our Courts of Equity; and 
acting upon it, they will relieve against the results of ignorance 
and error. Thus relieving, they will reform a written evidence 
of contract, if through misapprehension or mistake it should not 
express the intention of the parties; and parol testimony will 
be admitted to show such misapprehension or mistake. (Towers 
vs. Moor, 2 Ver. 98. Langley vs. Brown, 2 Atk. 203. The 
Marquis Townsend vs. Stangroom 6 Ves. Jr. 328. Gordon 
vs. Marquis of Hertford 2 Mad. 120. 2 Swans, 248, Wil- 
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lan vs. Willan, 16 Ves. 82. Wiser vs. Blackley, 1 John. Ch. 
607. Inock vs. Stuyvesant, 2 Paige Ch. 84. Gillespie vs. 
Moon 2 John Ch. R. 585. 1 Sug. Vend. (6 Amer. ed.) 257, 
271. 1 Story Eq. Jur. sec. 156. 1 Greenl. Ev. 296. 4 
Bibb. 451. . 1 Dess. 155. Lindly vs. Sharp T Monro 252. 
Murphy vs. Trigg 1 Monro 72.) 

[5.] We think also, that the Court below was not entirely 
accurate in holding that the evidence offered to reform this 
deed should be positive, if he designed to use this term in its 
strictest sense. 

We are not surprised that that Court should have been slight- 
ly misled here; for the language used by some eminent Judges 
when considering questions of mistake, has been somewhat 
loose and indefinite, and sometimes encourages the view taken 
in this charge. For example, in Burt vs. Barlow 3 Bro. Ch. 
R. 451, we find Lord Thurlow requiring in such a case “ dis- 
tinct evidence of the mistake.’ ‘Express evidence” is said 
to be required for this purpose in some cases, as in Henkle vs. 
Roy. Exch. Assurance, 1 Ves. Sen., 317. In Beaumont vs. 
Bramley 1 Turn. 50, 55, it was held that such proof must be 
“strong, irrefragible.” On the other hand, that great man, 
Lord Hardwick held, that in such case “‘ A reasonable presump- 
tion was sufficient.” Simpsonvs. Vaughn 3 Atk. 33. 

The true and reasonable rule, we think, is that which will be 
found sanctioned by Chan. Kent, viz: that the proof in such a 
case must be clear, strong and satisfactory. Boyd vs. McLean 
1 J. Ch, R. 590. Gillespie vs. Moon, 2 1b. 585. Slight sus- 
picions; vague presumptions ; bare possibifities, will not do; 
but the evidence must be such, and so clear and strong, as to 
produce satisfactory conviction. 

This is all that is required, and this is enough to prevent 
such admission of parol evidence from producing insecurity in 
written titles. 

[6.] A few words should perhaps be added in relation to the 
Statute of Dec. 25th, 1837. It would seem, by the charge of 
the Court, to have been his opinion, that by the operation of 
this Statute, a bill of sale, absolute in its face, can be attacked 
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by parol testimony, on the ground of fraud alone. Such ‘is not 
the view we take of this Statute. In our opinion, ‘it was not 
intended to deprive our Courts of Chancery of their authority 
to reform-written contracts on the ground of mistake. But the 
object of the Statute was by express enactment to make plainly 
illegal the too common practice of allowing parol testimony to 
prove, that a deed, absolute in its terms, was really intended as 
a mortgage; and this without pretence of fraud or mistake.— 
In other words, the Statute is not restrictive of the Law, as it 
previously stood, but only declaratory thereof. 
Let the judgment be reversed. 





No. 30.—Witey Wess, plaintiff in error vs. Epwarp A. 
Rosinson, et al. defendants in error. 


[1.] It is error to lay down a correct qualification to a rule of Law, when 
there is no evidence touching the subject-matter of the qualification. 


[2.] It is not the duty of the Court upon request of counsel to go through a 
bill and answer pointing out what parts of the answer are, and what are 
not responsive: but when counsel make a point to the Court as to the 
responsive character of any portion of the answer, it is the duty of the 
Court and its conelusive province, to determine whether it is or not. 


[3.] The presiding Judge instructed the jury that the vendor’s lien was good 
against purchasers with notice if the jury were satisfied that the purchaser 
had it in his power to revoke the trade without injury to himself and inequitably 
held on to the bargain: Held, that the qualification as to revoking the trade 
is error. 


[4.] The vendor’s equity does not accompany a transfer of the notes given for 
the purchase money. 

[5.] If A. sell lands to B. taking his note for the purchase money, and after- 
wards, B. sells the same land to C., taking his note for the purchase money, 
and afterwards A. takes in payment of B’s. note to him, C’s. note to B., 
A. has no lien as vendor upon the land. 


[6.] Creditors who become such without notice of a vendor’s lien and those 


who ¢laim under such creditors are protected against the vendor's lien. 
. 
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Powsrs, March Term, 1853. 


Stembridge. 


lien and that Stembridge was insolvent. 


lars, which complainant had never paid. 


Court to charge the jury as follows : 
VOL. XIV. 28 








In Equity, from Macon Superior Court. Tried before Judge 


This was a bill filed by Wiley Webb against Edward A.. 
Robinson, Osborn Wiggins, John J. Chewning and Anderson 


The object of the bill was to enforce the lien of Webb as: 
vendor, on a certain lot of land, which he sold to Stembridge, 
for one thousand dollars, taking Stembridge’s note therefor ; and 
one of which notes for two hundred dollars, was still in his 
hands unpaid. The land had been sold by the Sheriff on a fi. 
fa. of the said Chewning against Stembridge, and parehased 
by Chewning, who sold it to Robinson, and he to Wiggins. The 
bill alleged that these various purchasers had notice of his 


The answers of defendants admitted the facts charged, and 
farther stated, that Webb had bought the land onginally from 
Chewning at eight hundred dollars, for which sum he had giv- 
en his notes; and that after he sold to Stembridge, he had in- 
duced Chewning, who still held his notes, to exchange them with 
him for eight hundred dollars of Stembridge’s notes, given as 
aforesaid for the land, alleging, as the answer of Chewning 
stated, that Stembridge was entirely good for his debts, and that 
if he did not pay the notes that he (Webb) would. These notes 
were the foundation of the fi. fa. of Chewning vs. Stembridge, 
under which the Sheriff had sold the land in question. 

The answer of Chewning further stated that complainant, since 
he sold the land to Stembridge, had rented it back from him 
for a year; and the rent was worth two hundred and fifty dol- 


The cause came on for trial March Term, 1853, and evidence: 
on both sides was offered to the jury substantially sustaining the 
allegations above stated, except that there was no evidence,. 
save the answer of defendant, as to the representations made 
by Webb to Chewning, in the exchange of notes. 
mony being closed, the complainant’s, counsel requested the 


The testi- 
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1st. That any portion of the purchase moncy is a lien upon 
the land, and is available against all subsequent purchasers, 
having notice of the fact. 


2nd. That a notice to any purchaser of the lien prior to the 
payment of the purchase morey by him will bind him. 


3rd. That if the transfer of the notes of Stembridge, by 
Webb to Chewning, was fair and bona fide, and it is not to be pre- 
sumed such transfer was fraudulent, but if there was fraud, 
it was to be proven ; then this does not destroy Webb’s lien for 
the payment of the balance of the purchase money due from 
Stembridge to him, especially if Chewning, at the time of the 
transfer, had notice of the existence of Webb’s lien, although 
Chewning may have previously sold the land to Webb, and Stem- 
bridge’s notes may have been transferred in substitution of notes 
given by Webb to Chewning for the purchase money. | 

4th. That the answers of the defendants are only evidence 
for them where they are directly responsive to the allegations 
and charges in the bill, or immediately connected therewith, 
or springing thereout, or necessarily explanatory thereof; and 
that all those parts of defendants answers, relating to the sale 
of land from Chewning to Webb; the transfer of Stembridge’s 
notes by Webb to Chewning ; and the circumstances therewith 
connected ; the renting of land by Webb from Stembridge ; and 
the payment of notes by rent, were not responsive, and not evi- 
dence, unless sustained by proof. 

5th. That where the defendant fails to answer, or answers 
evasively, statements and charges in the bill; a knowledge of 
which they are charged with having, or which they may be 
fairly presumed to have, such failure to answer, or such evasive 
answers, is to be taken as an admission by the defendants of the 
truth of such statement or charge. 


The Court charged as to the first ground or request, 

That the rule of Law was correctly laid down by counsel for 
complainant ; that if any portion of the purchase money re- 
mained unpaid, this sum constituted a lien upon the land (pro- 
vided security was not otherwise taken, and the lien thereby 
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relinquished) and this lien is followed into the hands of subse- 
quent purchasers who had notice thereof before their purchase. 

To the second request, 

The Court declined to charge in the language of this re- 
quest. This rule might be sustained, if the jury were satisfied 
from the evidence, that the purchaser had it in his power to re- 
voke the trade without injury to himself, and inequitably held 
on to the bargain. Butat all events, it did not apply in this 
case ; all parties admitting, with perhaps the exception of Wig- 
gins, that they had notice. 

To the third request, 

The Court declined to charge as requested. But charged 
the jury that this claim, and others of like character, was un- 
known to the Common Law, and could alone be set up and sus- 
tained in Equity ; it was purely of an Equitable nature, and 
the Court apprehended, that to arrive at a correct conclusion, 
the whole Equity of the case should be taken into considera- 
tion. 

The Equity on the side of Chewning as well as on the side 
of Webb, if the jury believed from the evidence, that Webb 
purchased the whole tract for $800, from Chewning, and 
gave him his notes therefor, and then sold the same, or a por- 
tion thereof, to Stembridge for $1000, and out of these 
notes or a portion of them, paid Chewning, or took up his own 
notes from Chewning, with these, then in the opinion of the 
Court, the equities are equal. Chewning had a lien for his 
amount of $800, equal in dignity, equity and justice to 
Webb’s lien for $200. Then, if Chewning pushed forward 
and obtained his judgments first against Stembridge, he might 
add his legal advantage to his equal equity, and rightfully 
sell the land. But if the jury believed, from the evidence, that 
Webb, in making the exchange with Chewning of Stembridge’s 
notes for his own, made false and fraudulent misrepresenta- 
tion as to the solvency and condition of Stembridge, every ves- 
tige of his equity was gone ; for into this Court, he must come, 
“with clean hands.” In fact, whether he made any positively 
false misrepresentations or not, if the jury believed that 
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Stembridge was wholly insolvent, and Webb knew it, the 
transfer of Stembridge’s notes for his own to Chewning, was 
not a payment of his indebtedness to Chewning—and under 
that state of facts, the Equity was with Chewning first to be 
paid his purchase price. But they must be satisfied that 
fraud existed from the evidence, for they could not presume its 
existence without satisfactory proof. 

To the fourth request, 

The Court charged as requested as to the effect of the ans- 
wers as evidence; and instructed the jury to look into the 
bill and answers, and if the answers set up new matter, and 
were not responsive to charges and allegations made in the bill, 
they were not evidence of themselves, unless otherwise sup- 
ported by proof. But the Court declined to look into the 
answers, and charge the jury what particular fact should be re- 
ceived and what rejected ; leaving to the jury, under the rule 
of Law, to ascertain the facts. 

To the fifth request, 

The Court declined to charge, as no instance of failure, or 
evasion had been pointed out to the Court, or complained of un- 
til this request ; and if such fact existed, complainant ought 
to have excepted to the answer and obtained a satisfactory re- 
sponse. 

The jury retired and found a verdict for the defendant, with 
cost of suit. 

And counsel for complainant excepts to said charges and re- 
fusals te charge on the part of the Court, and assigns error 
therein. 


Hunter, 8. & R. P. Haut, for plaintiff in error. 
MituER, for defendant. 


Brief submitted by StepHen F. MitueR, counsel for the 
defendants in error: 


1. All the property of the defendant is bound from the 
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rendition of judgment. Cobb's Dig. 494. Kollock vs Jack- 
son, 5 Ga. 153. 

2. The vendor’s lien is not available against creditors. Ba- 
ley vs. Greenleaf, 5 Peters. Cond. Rep. 229. Johnson vs. 
Cowthorm, 1 Dev. § Battle, Eq. Rep. 32. Wilkerson vs. 
Bren, 10 Ga. 117. 


3. The vendor’s lien has no existence until it is established 
by a decree of the Court, in the particular case. (ilman vs. 
Brown, 1 Mason's Rep. 221. Willborn vs. Williams, 9 
Ga. Rep. 91. 

4, The holder of a promissory note, in transferring it for val- 
ue, is bound by his representations, and also for concealing 
facts impairing the security. In such a case, a Court of Equi- 
ty will afford relief. Story’s Hq. §191. Winter vs. Bul- 
loch, 6 Ga. Rep. 233. 

5. Matter in the answer of a defendant, showing the whole 
transaction, of which the bill sets forth only a part, is rele- 
vant to the issue. Van Ransalier vs. Brice, 4 Paige, 174. 3 
N. Y. Eq. Dig. p. 19 §4. Story’s Eq. Plead. §857. He 
who seeks equity must do equity. Story’s Eq. §64. e. 
Where there is equal equity, the Law must prevail. Story’s 
Eq. §64,¢. 17, R. 214. 

6. A writ of Error does not lie to error of fact in the decree 
of the jury. Beall vs. Rowell, 4 Ga. 223. 


7. A debt is not extinguished by the delivery of the note of 
a third person, unless the note was accepted as payment. 
Wylley vs. Collins, 9 Ga. 2238. 

8. Exceptions to an answer in Equity must be filed before 
trial, or they will not be heard by the Court. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The rule as to the vendor's lien which the Court gave 
to the jury in the beginning of his charge, was certainly the 
truerule. That the vendor may waive it by taking security for 
the purchase money is true. But no evidence whatever was 
presented to the jury about security. Whether he did or did 
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not take security is not mooted in this record. The proof is 
that Webd sold the land and took the purchaser’s note for the 
price. So far asthe prvof goes, it is manifest that he had 
no security. To instruct the jury that his lien was not good 
if he took security, was by implication an assumption that 
there was evidence to this point—it was calculated to divest 
their minds from the issues really made and therefore error. 

[2.] We have held that it is the duty of the Court to de- 
termine, as a question of Taw, what parts of the answer are 
responsive to the bill; and as such to be regarded as evidence 
for the defendant. We adhere to this ruling; but this case 
makes it necessary to explain what we did in fact decide. Gen- 
erally then the duty of the Court in this particular, is dis- 
charged when it instructs the jury that only so much of the 
answer is to be regarded as evidence, as is responsive to the alle- 
gations of the bill ; and lays down the rule as to what is a re- 
sponsive answer. It is not the duty of the Court upon request 
of counsel, to take the bill and answer, an‘l going through both, 
designate in detail what is responsive. But when counsel 
choose to do so, they may make a point to the Court as to the 
responsive character of any particular part of the answer ; and 
when made, it is the business of the Court to decide it and in- 
struct the jury accordingly. There is no impracticability in 
this rule. Self-respect will restrain counsel from making un- 
necessary points upon the answer ; and when real doubts exist 
whether an answer be responsive, the doubts are for the solu- 
tion of the Court, and not the jury. The request of counsel 
in this case, that the Court instruct the jury what parts of the 
answer were responsive to the bill, was too general, and the 
Court did not err in declining to comply. 

[3.] The presiding Judge instructed the jury that the ven- 
dor’s lien was good against purchasers with notice, ‘“ Ifthe jury 
were satisfied that the purchaser had it in his power to revoke 
the trade, without injury to himself, and inequitably held on 
to the bargain.” We do not recognise this qualification. The 
vendor’s lien is an equitable security for the purchase money. 
It grows out of the principle of natural equity that A. shall 
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not acquire the property of B. without paying for it. The 
deed passes the legal title, and the purchaser holds the property 
as trustee for the vendor until the stipulated price is paid ; and a 
Court of Equity will compel the execution of the trust. He 
who buys with notice of the vendor’s lien, takes the land sub- 
ject to the trust, just as it was in the hands of the first pur- 
chaser. This brief exposition of the nature of this lien, de- 
monstrates that its enforcement upon a second, or any other 
purchaser, does not depend upon the condition stated by the 
Court. It does not depend upon the purchaser having it in 
his power to revoke the trade without injury to himself. Ifhe 
has notice, he buys with his eyes open—he takes the hazard of 
the game and has no right to complain. (Wellborne ¢ Dun- 
can vs. Williams, 9 Ga. 86.) 

[4.] It seems that Wedd, the complainant, bought the land 
in question form Chewning and gave his notes for the purchase 
money, and he sold toStembridge, taking his notes for the pur- 
chase money. Webb and Chewning exchanged notes ; Chewning 
taking the note which Webb held upon Stembridge for a part 
of the purchase money, in payment of a note which he held 
upon Webb for an equal amount ; also given to him in part for 
the purchase money. Chewning sued Stembridge on the note 
which he got from Webb, and after getting a judgement lev- 
vied upon the land as the property of Stembridge, and it being 
brought to sale, became the purchaser, and took the Sheriff’s 
deed for it. Chewning then sold to Anderson, and Anderson 
to Wiggins. Webb filed his bill making Stembridge, Chewn- 
ing, Anderson and Wiggins parties defendants, to enforce his 
lien upon the land for $200 of purchase money, still due from 
Stembridge to him—averring the insolvency of Stembridge, and 
notice to all the defendants of his equity as vendor. The 
notice to all was proven on the trial. 

[5.] Upon this case, the Court further instructed the jury, 
that as this was a proceeding in Equity, all the equities be- 
tween the parties were to be considered, and that “If the ju- 
ry believed from the evidence, that Webb purchased the whole 
tract from Chewning for $800, and gave him his note therefor, 
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and then sold the same, or a portion thereof, to Stembridge for 
$1000, taking his notes therefor, and out of these notes, or a 
portion of them, paid Chewning, or took up his own notes from 
Chewning with these ; then, in the opinion of the Court, the 
equities are-equal. Chewning had a lien for his amount of 
$800, equal in dignity, equity and justice, to Webb’s lien for 
$200. Then if Chewning pushed forward and obtained his 
judgment first against Stembridge, he might add his equal 
equity to his legal advantage and rightfully sell the land.” 
We think that the whole of this charge was wrong. Chewn- 
ing had no equity in this land of any kind. He could have an 
equity only, First as vendor of the land, to Webb. But that he 
could not have, because by the exchange of notes, Webb’s in- 
debtedness to him as purchaser was extinguished. Webb’s note 
for the balance due him was given up and cancelled. The ven- 
dor’s lien exists only for the payment of the purchase money. 
If indeed, by fraudulent representations or a suppression of the 
truth on the part of Webb, as to the solvency of Stembridge, 
he has a right of action, that is a different affair. The Courts 
are open to him in the use of the proper legal remedy ; but for 
such a claim against Webb, equity gives him no lien on the 
land in question. Or secondly, his lien was founded on the 
transfer of Webb’s equity as vendor—along with the note of 
Stembridge. But that is not with us an open question: we 
have decided that the lien does not accompany a transfer of 
the notes given for the purchase money. (Wellborn and Dun- 
can vs. Williams, 9 Ga. R. 86.) 

We shall see in the further progress of this discussion, that 
Chewning gained nothing by pushing on, in the language of 
the Court, and getting a judgment. It is a sound proposi- 
tion, that if two have equal equities, and one has also a legal 
advantage, he will prevail on his legal right. This principle 
however, has no-application to the case ; because as I have un- 
dertaken to show, Chewning has no equity, much less an equal 

equity, with Webb in this land. 
[6.] Counsel for the defendants in error insists that Chewning, 
being a judgment creditor of Stembridge, the purchaser from 
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the complainant, the lien of the complainant yields to the lien 
of his judgment. Thus we are invoked for the first time to de- 
termine how far creditors are to be protected against the vendor's 
equity. This is, without doubt, an important question, and one 
upon which, in England, there are no adjudications, and upon 
which, in our States, the decisions are so conflicting as to 
afford no safe guidance. Left uncontrolled by any rule of 
the Common Law, and equally free from statutory control, we 
decide it upon principle. 

In England it prevails against the vendee, his heirs—volun- 
teers under him—against purchasers with notice and assignees 
in bankruptcy. It is not carried farther by any decisions 
there. I think that there is no case in the English books, in 
which the question as to the rights of creditors, was made and 
decided. Mr. Sugden, it is true, places creditors, claiming un- 
der a conveyance, in the same situation with creditors under a 
commission in bankruptcy. His text is in the following words : 
‘‘ Creditors claiming under a conveyance from the purchaser, 
are bound in like manner as assignees, because they stand in 
the same situation as creditors under a commission.” (Sug- 
den on Vendors, 3 vol. p. 142. 6 Am. edition.) According 
to Mr. Sugden then, the lien prevails against creditors even 
without notice, who hold a conveyance from the purchaser; for 
it prevails against assignees under a commission, with or 
without notice. 

This is the authority of a name as eminent as any among 
the Law writers of his day; but it is not the authority of West- 
minster Hall or of the British Chancery. Several cases are 
referred to by Mr. Sugden in support of his text. The authority 
of this dictum was shaken ; indeed, demolished by the Supreme 
Court of the United States, in Bailey vs. Greenleaf. (T. 
Wheat., 46.) Ch. J. Marshall in the opinion in that cause, 
reviews it with his incomparable strength of reasoning and 
accuracy of learning, and demonstrates that it has no founda- 
tion in principle orin authority. According to his review of the 
cases in England and America, there was in his day no single 
case, here or there, to sustain the lien against creditors. And 
VoL. XIv. 29 
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up to this time, I have found no case in England in which the 
rights of bona fide creditors have been held to yield to it.; ex- 
cept, when they claim as assignees in bankruptcy. The error 
of this learned and accurate writer, is found in assimilating 
the condition of creditors, holding directly under the vendee, to 
that of creditors who hold under commissioners.. Their 
conditions are different. The latter come in by act of Law. 
The assignment of commissioners passes the rights of the 
bankrupt, ‘‘ Precisely in the same plight and condition that he 
possessed them.’’ ‘The estate of the bankrupt passes encum- 
bered with the vendor’s equity ; precisely as it was encumbered 
in his hands. For this reason, the rights of the creditors un- 
der an assignment are postponed to the vendor’s equity. (Sug- 
den, 6th Am. Edit. 3 vol. pp. 141, 142. 1 Bro. C. C. 
420. 6 Vesey Jun. 9 dnote (a.) 12 Ibid 346. 9 Lbid 300. 
2 Ves. ¢ Bea. 309.) | 

The former occupy the position of purchasers in Equity. 
(7 Wheat, 46. Mitford vs. Mitford 9th Vesey Jun.) 

From these considerations, we feel at liberty to say that we 
are not constrained by British authority, to extend the vendor's 
equity over the rights of creditors. In this country the decis- 
ions are variant. The Supreme Court of the United States, 
in Bailey vs. Greenleaf, refused to enforce it against antece- 
dent creditors, holding a conveyance from the vendee. That 
was a conveyance of the estate to trustees for the payment of 
creditors. Ch. J. Marshall, however, insists with great force 
of argument, that all creditors ought to be protected ; and his 
decision and reasoning received the sanction of the. next 
greatest legal mind known to our annals: Ch. J. Kent. (4 Kent's 
Com. 154 note a.) That case has been followed in Roberts 
vs. Silasbury 3 Gill g Johns 425. In Garm. vs. Chester, 
5 Yerger’s Tenn. Reps’ 205. In Moore et al. vs. Holeomb 
et al. 3 Leigh 597, 600.) But was condemned in Swelns vs. 
Williams, 3 Wheat 493, and qualified by the Vice Chancel- 
ler in Shirley vs. The Sugar Refinery, 2 Edw. V. Ch. Reps. 
511. 
In some of the States the doctrine of the English Chancery, 
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that after an absolute conveyance, the vendor may still hold a 
lien upon the property to secure the purchase money, has been 
rejected altogether. As Pennsylvania, (7 Serg. § Raul, 64. 
Idem. 286. 3 Wheat, 19. 3 Barr. 72, 78.) North Caro- 
lina, (Womble vs. Battle, 3 Iredells, Equity Reps. 182.) 
South Carolina, (Wray’s Reps. vs. Comp. Gen. and others 
2 Dessausure, 509, 520, and Massachusetts, ( 1 Mason, 192, 
219.) And in those States where it has been recognized, it 
has received but little favor; indeed, it has been considered 
as unsound in principle and subversive of that policy, so uni- 
versally prevalent in this country, which sets its face as @ 
flint against secret liens. 

I proceed to say, that it has been held not to prevail against 
a bona fide mortgagee without notice, upon the ground that he 
is regarded in Equity as a purchaser. (Duval vs. Bibb, 4 H. 
§ Munf. 113, 120. Wood vs. Bank of Kentucky 5th 
Monroe, 194, 195. Clarke vs. Hunt, 3 J. J. Marshall, 
558, 557. 5 VYerger, 205, 209.) 

In Mississippi, it was held that it cannot prevail against 
creditors claiming under a deed of trust made for their bene- 
fit. (5 Smedes ¢ Mash. 702, 710.) 

So also, it has been decided, that itis subordinate to the rights 
of judgment creditors and purchasers at their sales. (Johnson 
vs. Cawthorn, 1 Dev. § Batte, 32, 35. Harper vs. Will- 
tams, Idem. 379. Roberts vs. Rose et al. 2 Humph. 145, 
147. Aldridge vs. Dunn, T Blackf. 249, 250.) 

From these recitals it is manifest first, that in the United 
States, the tendency of the authorities isin favor of purchas- 
ers; and that secondly, there is no uniform rule as to the rights 
of creditors against the lien to be derived from the American 
books. In this condition of things, we are to make a rule for 
the guidance of our Courts, until such time as the Legislature 
may see fit to take the matter in hand. And in so doing, we 
are influenced by the principles upon which we understand the 
established doctrine in England is based, and by the policy of 
our own registration Laws. As this Court is bound by the set- 
tled doctrine of the British Chancery Courts, we hold our- 






























RAINE TORE RTE TOE ON LS INI OR ARTO Cm 


Ph eh eta a eee ee ee i To ee eee 


‘ 

; 
5) 
i\ 

, 


aie 
a 2 































SUPREME COURT OF GEORGIA. 
Wiley Webb vs. Edward A.. Robinson et al. 


228 











selyes bound by the principles upon which that doctrine goes, 
in cases where those Courts furnish no precedents. More espe- 
cially, when those principles are in harmony with our own Leg- 
islation. Unquestionably then, our own Statutes abhor. and 
repudiate secret liens. Liens which they allow, are to be 
made public, that the world may be warned. Mortgages, 
mechanic’s liens and judgments, are to be recorded. Titles to 
land are also to be recorded. The policy of our - registry 
laws is this, to wit: he who owns real estate, and he who 
holds securities for debt, must give notice of the fact, that pur- 
chasers may not levy in the dark, and that one neighbor may 
not be induced to credit another, upon the faith of property in 
possession, which in fact, is not liable to redeem the credit. 
If there is one legal policy more fixed than another in the 
States of the Union, itis that of protection to honest cred- 
itors, against fraudulent alienations and secret incumbrances. 
The doctrine of the vendor’s lien, so far as we have extended 
it, and that is no further than it goes in England, does not 
conflict with, or weaken this policy. The purchaser from the 
vendee is not protected only when he has notice of the equita- 
ble incumbrance—if he is without notice, then he is protected. 
Notice, therefore, is the policy of the Law of the vendor’s lien, 
as well as of the Statutes of Georgia. The. policy of notice 
isnot applicable to a case between the original vendor, and the 
primary vendee ; and is not, therefore, applicable to a case be- 
tween the former, and those who by operation of Law, occupy 
the place of the latter, as heirs—volunteers and creditors in 
bankruptcy. These last named have no equity, because they 
pay no value—and therein they widely differ from pur- 
chasers. They pay value, and if they pay value without no- 
tice, their equity is stronger than that of the vendor. He 
may take a specific lien if he chooses, and give by registration, 
notice of it; and if he omits to do it, his want of security is his 
own fault ; and he must yield to the purchaser, who without no- 
tice, buys land to which he has made titles, and which titles are 
upon record. If A. buys land of B. which he knows is not paid 
for, and at the same time knows that the Law gives a lien upon 
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it for the unpaid purchase money ; he, upon principles of nat- 
ural justice, has no title until that unpaid pureliase money is 
settled. The mind accedes to the equity of that proposition, 
without doubt or misgiving. So it is equally clear that if A. 
sells land to B. and makes to him a title which is promulgated 
by a record of the deed, and C., buys of B., paying his 
money therefor, without knowledge of the fact that B. has 
not paid for it, C’s. title to the land in Equity is stronger than 
A’s. claim for his purchase money unpaid. Upon these prin- 
ciples, we determine that creditors are entitled to protection. 
We place them upon the footing of purchasers, and we say that 
creditors who become such, without notice of the vendor’s lien, 
are not in Equity postponed to the vendor. Prima facie, the 
creditor is to be preferred ; and to establish his lien, it is neces- 
sary that the vendor prove that the creditor’s debt was contrac- 
ted with notice of it: as a necessary consequence, those claim- 
ing under creditors will be protected ; as for example, purchas- 
ers at Sheriff sale, buying under a judgment founded on a debt 
contracted without notice. The application of this rule, in this 
case, will be easily made by all parties in interest. The justice 
and sound policy of it is vindicated in a few words by Ch. J. 
Marshall, thus: ‘To the world the vendee appears to hold the 
estate divested of any trust whatever, and credit is given to 
him in the confidence that the property is his own in Equity as 
well as Law. A vendor relying upon this lien, ought to reduce 
it to a mortgage, so as to give notice of it tothe world. If he 
does not, he is in some degree accessory to the fraud committed 
on the public, by an act which exhibits the vendee as the com- 
plete owner of an estate on which he claims a secret lien. It 
would seem inconsistent with the principles of Equity, and with 
the general spirit of our Laws, that such a lien should be set up 
in a Court of Chancery to the exclusion of bona fide credi- 
tors.” (7 Wheat, 46.) 

The counsel (Major Miller) for the defendants in error, 
made the point that the Statutory lien of Chewning’s judg- 
ment would, aside from any equitable consideration, prevail over 
Webb's equity. He argues that by force of our Law, which 
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makes all the property of the defendant liable to a judgment, 
the equitable lien of a vendor is set aside in favor of the judg- 
ment. What has already been said, isan answer to this 
position of the learned counsel. Our position is, that the pro- 
tection of the creditor depends upon the circumstances under 
which the debt was contracted. If without notice, he is pro- 
tected. Antecedent debts do not therefore belong to the pro- 
tected class. Whilst this is stated as the general rule, it is not 
intended to be asserted that there can be no case where a con- 
veyance to secure antecedent debts, accepted without notice, 
will stand against the vendor’s equity. That point may for the 
present be left open. ‘The principle upon which we rule as to 
creditors generally, also excludes the idea that the reduction 
of a debt into judgment, can make any difference. Nor do 
we think that our Statute repeals the equitable doctrine, that 
we have been considering. That is of force in Georgia, equally 
with our Statutes. There is no express repeal, and none by im- 
plication. It is the duty of the officers of the Law to give effect 
to both. The judgment lien is not intended to interfere with 
pre-existing liens, but takes effect only when the judgment is ren- 
dered. It has priority therefore only over subsequent legal liens. 
Let the judgment be reversed. 





No. 31.—Davip 8. Miits, plaintiff in error vs. Ropert Frxp- 
LAY, defendant. 


[1.] The Attachment in this State, will not lie for the recovery of unliquidated 
damages, consequent upon the breach of a covenant; but only upon con- 
tracts, express or implied, for the payment of money; and to enforce which, 
the action of debt, or indebitatus, assumpsit could be maintained. 

[2.] Our Attachment Laws are founded upon the custom of London; and 
where they do not contain contrary provisions, are to be construed. ac- 

cording to the practice and decisions under that custom. 
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[3.] The Attachment process being unknown to the Common Law, should be 
strictly construed and pursued; especially as against non-resident debtors. 


Attachment, from Bibb Superior Court. Tried before Judge 
Powers, May Term, 1853. 


This was a motion to set aside a Judgment on Attachment, 
which Robert Findlay had sued out against Daniel 8. Mills, re- 
turnable to Bibb Superior Court, and on which he had obtained 
a judgment.. The motion was made on the following grounds: 
1st. That the Attachment and Judgment were founded ona 
claim of unliquidated damages—on an alleged breach of cove- 
nant, and not on any debt due or to become due; and the 
amount of which damages was not ascertained, by any agree- 
ment or understanding of the parties to the covenant. 

2d. That the defendant in Attachment, at the time of making 
said covenant, was, has since been, and now is, a bona fide res- 
ident of the State of New York, and not a resident of this State. 


Under the last ground taken, the movant insisted, that they. . 


laws of this State, authorizing attachments against the proper- 
ty of citizens of other States of the Union, are repugnant to 
the Constitution of the United States, and void. 

The attachment in question, appeared to have been taken out 
for breach of covenant, in this: that the defendant had sold 
to the plaintiff, for $1,000, the patent right for Bibb county, 
to ‘* Woodworth’s Patent Planing, Tonguing and Groving Ma- 
chine’”’—whereas, said defendant was not the owner of said pa- 
tent, and had no right to sell the same. 

The Court, on hearing the motion to set aside the Judgment 
in said Attachment, overruled and refused the same; to which 
decision, the movant, by his counsel, excepted. 


Hawt & Carey, for plaintiff in error. 
Stusss & H111, for defendant. 


By the Court.—LuMpkiy, J., delivering the opinion. 


[1.] The first. is the only ground of error which we think it 
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necessary to notice; and that is, that under the laws.of this 
State, no Attachment lies for the recovery of unliquidated dam- 
ages, consequent upon the breach of a covenant. 

[2.] By the custom of London, which is the foundation of 
all of our Attachment Laws, an Attachment would only lie upon 
contracts, either express or implied, for the payment of money ; 
and to enforce which, an action of debt or indebitatus, assump- 
sit could be maintained. And ow judgment is, that our At- 
tachment Laws are thus restricted. Such has been the uniform 
construction given to them by the Courts, and acquiesced in by 
the profession. 

It might be expedient to extend this process to all demands rest- 
ing in contract, as has been done in New York, and some of the 
other States. And yet, we can readily see how such a measure 
would be attended with much mischief. 

[3.] The Attachment is a proceeding unknown to the Com- 
mon Law; and its provisions should be closely construed, as 
well as pursued; especially as against non-resident debtors, 
whose property may be sold, and the proceeds paid over upon 
an Attachment wrongfully sued out, before the absentee is ap- 
prised of the proceeding. 

' Judgment reversed. 





No. 82.—Lewis J. Groce, pro Ami. §c., plaintiff in error, 
vs. RICHARD B. RitTENBERRY, defendant in error. 


[1.] Where personal property was bequeathed to S. G., and if he should die 
without any child living at his death, then to the children of L. G. and J. 
A.; and 8. G. died, leaving his wife enciente with a child, which was after- 
wards born, and lived for some time, but subsequently departed this life : 
Held, that such bequest was in the nature of an executory gift to the chil- 
dren of L. G. and J. A., to take effect upon the defeasance of the prior gift 
toS. G.: Held, also, that for the purposes of this bequest, the child, en 

ventre sa mene, was a child living at the death of its father, S. G. 
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Trover, in Bibb Superior Court. Tried before Judge Pow- 
ERS, May Term, 18538. 








This was an action for the recovery of a negro, brought by 
Lewis J. Groce, as next friend of his own minor children, and 
of Elizabeth Andrews, the minor child of Joseph B. Andrews, 
deceased, against Richard B. Rittenberry ; and the case was 
submitted on the following agreed statement of facts: 

That Ann Groce departed this life in 1848, leaving a will, 
which was admitted to probate, in which occurs this item: “I 
give and devise to my son, Solomon J. B. Groce, a negro boy, 
named Harrison, about ten years of age; and in the event that 
he should die without any children, I desire and will that the 
property should go to, and be equally divided between the 
children of Lewis J. Groce, and Joseph B.- Andrews.” That 
the boy, Harrison, went into the possession of Solomon J. B. 
Groce, until the death $f said Solomon, who died, leaving no 
child born; but that his wife was, at the time of his death, in a 
state of pregnancy ; and that about four months afterwards, a 
son was born, who died before the commencement of this suit: 
That defendant is the administrator of Solomon J. B. Groce, 
and in possession of the boy Harrison ; and that the wards of 
the plaintiff, are the children of Lewis J. Groce and Joseph B. 
Andrews, named in the will. 

After argument, the Court decided, that under the facts of 
this case, the remainder in the negro Harrison, did not vest in 
the children of Lewis J. Groce and Joseph B. Andrews, and 
therefore awarded a non-suit; to which decision, the plaintiff 
excepts, and says that the Court erred therein, because, 

1st. There is no limitation in remainder, in the property 
aforesaid, either express or implied, created by said will in the 
child or children of the said Solomon J. B. Groce. 

2d. Because by said item in said will, said Solomon J. B. 
Groce was entitled to an unconditional fee, only, in said pro- 
perty, if he left children him surviving. 

8d. Because a child en ventre sa mene, 1s not considered in 
esse, except for purposes of its own benefit. 

VOL. XIV. 30 
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Lanier & Anperson, 8S. & R. P. Hatt, for plaintiff in 
error. 


Srupss & Hut, for defendant. 
By the Court.—Srarnus, J., delivering the opinion. 


[1.] This case arises on the following clause of Ann Groce’s 
will: “I give and devise to my son, Solomon J. B. Groce, a 
negro boy, named Harrison, about ten years old; and in the 
event that he should die without any children, I devise and 
will that the property should go to, and be equally divided be- 
tween the children of Lewis Groce, and Joseph B. Andrews.” 

Solomon took the slave and afterwards died, leaving his. wife 
enctente. About four months thereafter, she was delivered of 
@ son, who lived for a time ; but died before the commencement 
of this action. 

It is agreed that the words used here, viz: “ without any 
children,’ haye reference to children living at the time of Sol- 
omon’s death; and no difficulty is raised because that these 
words may not be technically definite. 

The only question submitted for our consideration then, is, 
was the child, which was en ventre sa mere, at Solomon Groce’s 
death, in contemplation of law, and forthe purposes of this be- 
quest, living at that time ? 

It is very clear, that wherever there is remainder to a child 
or.children, that a child, en ventre sa mere, will be held living 
at the death of the ancestor. This is the law, both in Eng- 
land and this country, and has been so, certainly since the 
Statute of 10 and 11, William and Mary, chap. 16. It is in- 
sisted; however, that by virtue of this Statute, this rule applies 
only to cases where the bequest is intended for the benefit of 
the child, and is a remainder to the child. That in all other 
cases, as where the birth of the child is used only to mark or 
measure the quantity of the estate, which the father is to take, 
the rule does not apply. And it is insisted, that the existence 
of the child, at the death of the father, is in this case referred 
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to simply, as the measure of the quantity of the estate which 
he was to take under the will; and that no remainder was lim- 
ited to the child. That the estate conveyed quoad these chil- 
dren of Groce and Andrews was an estate in remainder, with 
diminuent condition; and that, at the death of Solomon 
Groce, without a child in esse, the remainder took effect, and 
vested in them, by virtue of Common Law principles, of force 
before the Statute of William and Mary. 

A very striking and interesting degree of professional talent 
was displayed by our young brother, who presented this view of 
his case—an order of talent which, if he chooses, may insure 
him professional eminence ; and what is better, distinguished ca- 
pacity for usefulness among his fellow men. It cost us no 
small effort to disentangle what we conceive to be the true dis- 
tinction in the case, from the ingenious web of his plausible 
and earnest argument. 

We think the position of the counsel erroneous; because, 
that this bequest cannot properly be called a contingent re- 
mainder, or remainder with diminuent condition. Such a re- 
mainder relates only to lands, tenements, and hereditaments. 
This is simply an executory bequest ; that is to say, an execu- 


tory gift to the children of Lewis Groce and Andrews, “Made * 


to take effect in defeasance of a prior gift” to Solomon Groce. 
(2 Jarm. on Wills, 76.) See the remarks of the learned com- 
mentator, J. W. Smith, upon Fearne on R. 50; where attention 
is called to this correct distinction. . Also, Fearne 15, 16, 416. 
The Common Law principle invoked, is of feudal origin, and 
was intended to be applicable only to Common Law convey- 
ances. 

It was never held, that “Executory devises are to be gov- 
erned by the rules of Law, as to Common Law conveyances,” 
says Mr. Justice Buller, in the celebrated case of T’helluson vs. 
Woodford, 4 Ves. Jr., 327. We may also say, as did this 
learned Judge, in the case mentioned, that in such bequests, 
“We are not embarrassed by any quaint rule, requiring a ten- 
ant to the Precipe,” where the interests of a child, in ventre 
sa mere, are concerned. 
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The venerable sages of the Common Law, have said that 
this troublesome nonentity might have an injunction to stay 
waste; might have a guardian; might take by devise, and un- 
der the Statute of Distributions; might be an executor; might 
be vouched in a recovery to answer over in value; but to be 
held as a tenant to the Precipe! it could not be. This was 
too much for the tried patience of these Common Law ex- 
pounders; and so they shrank from the terrible responsibility 
of such a doctrine. It is, perhaps, fortunate for us, that, like 
Mr. Jus. Buller, we are relieved from the embarrassment of 
this very quaint question. The conveyance in the case before 
us, is of personal property—is an executory bequest; and we 
are glad, that in our opinion the law, and the good sense of the 
case is, that a child 2n ventre should be regarded as a child 
living at its parent’s death, if it were afterwards born alive and 
capable of living. And this, for the reason given by Lord 
Hardwick, in Wallis vs. Hodson, that a child, en ventre sa mere, 
is @ person, i verum naturae ; and both by the rules of the 
Common and Civil Law, is “To all intents and purposes, a 
child as much as if born in the father’s life-time.” (2 Atk. 
117.) And any difficulty in regarding it so, in the cases cited, 
as we think, grew out of those feudal rules, which related to 
lands, tenements and hereditaments. 

It may be said, that the Civil Law here cited, and whose 
principle is adopted, regarded a child, en ventre, as living 
at the testator’s death, only where it was for its own benefit.— 
(Domat Prel. B. Tit. 2, Sec. 1, Art. 4, 5,6. Pt. 2, Lib. 2, 
Tit. 1, Sec. 1, Art. 6, 7.) 

This is true; and if it were necessary, it would not be diffi- 
cult to show, that technically this bequest must be regarded as 
for the benefit of the child. Suppose it had lived to this time, 
would it not appear an exceedingly hard case, that this portion 
of its father’s property should pass away from it to cousins who 
had no more claims on the testator’s bounty than it had, simply 
because it was not born until four months after its father’s 
death ; and would not a. construction which prevented this, 
have been for its benefit ? 
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However this may be, we find, that in the opinion of those 
best qualified to advise on this subject, in a case like this, there 
is no rule of the Common Law which forbids that a child en 
ventre, should be regarded as a child living at testator’s death. 

In the same case of Zhelluson vs. Woodford, to which I 
have already referred, Mr. Jus. Buller says, “In Doe vs. Clark, 
the words, that “‘Wherever such consideration would be for 
his benefit, a child en ventre sa mere, shall be considered as 
absolutely born, were used by me, because I found them in the 
book from whence the passage was taken. But there is no reason 
for so confining the rule. Why should not children, en ventre 
sa mere, be considered, generally, as if in existence? They 
are entitled to all the privileges of other persons, &c.” 

Looking to the view which the Common Law took, (as above 
shown,) of such children, except in cases where there was some 
technical obstacle growing out of the peculiar qualities of title 
to real estate, it would seem legitimate and proper that they 
should be so considered. 

The learned Mr. Jarman, in his Treatise on Wills, in view 
of the Common Law, and of all previous decisions, says, that 
‘*For all purposes of construction, a child, en ventre sa mere, 
is considered asa child, in esse.” (Jarman, 103.) And again, 
he asserts, that it is “The principle upon which the late cases 
have proceeded, that a child, en ventre sa mere, is for all pur- 
poses a child in existence, and even born.” (P. 104.) 

Whether or not we adopt this rule in the full latitude here 
laid down, we may at all events safely and discreetly hold, that 
in a case like this, a child, en ventre sa mere, will be regarded 
as a child living at the father’s death, if it be born alive, and 
from sufficient maturity, capable of continuing to live after its 
birth. 

Let the judgment be affirmed. 
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No. 33.—Rozert Freeman, Executor, &c., plaintiff in error, 
vs. Henry J. Cooper, Administrator, defendant. 


[1] A. being in debt to B. on a judgment, and his land being under levy to 
pay the debt, agrees with C., that he purchase the land at theSheriff’s sale, 
and that he (A.) have the privilege of buying it back, by paying what C. x 
should give for it with interest: Held, that this agreement is not void as ‘ 
being against the policy of the Law in regard to judicial sales: Held, also, 
that after payment of the purchase money with interest, a Court of Equity 
will enforce this agreement in favor of A.’s administrators, against the ad- 
ministrators of C. 


[2.] Less than seven years having elapsed between the accrual of the right of 
action, and the filing of the bill: Held, that the cause is not barred by 
lapse of time. 


In Equity, in Bibb Superior Court. Decided by Judge 
Powers, May Term, 1853. 


This was a bill filed to Bibb Superior Court, May Term, 
1853, by Henry J. Cooper, administrator of John Cooper, de- 
ceased, against Robert Freeman, executor of William Scott, de- 
ceased; setting forth the following facts: That in 1842, John 
Cooper, complainant’s intestate, being in circumstances of pe- 
cuniary embarrassment ; and a fi. fa. being levied, on a tract 
of land, which he owned in Bibb county, and on which he re- 
sided ; said Cooper agreed with William Scott, defendant’s 
testator, that when said land should be offered for sale by the 
Sheriff, Scott should become the purchaser ; and would permit 
Cooper to have it back, on re-payment of the purchase money, 
with interest. The bill stated that this agreement was con- 
summated to this extent, that Scott purchased the land on the 
Tth February, 1843, for seventy-five dollars, it being worth one 
thousand ; that Scott bought it thus cheap, by representing to 
the bidders, that he was buying it for Cooper; though Cooper 
himself took no part in such representations. 

Cooper remained in possession of the land, after the sale, un- 
til he was employed by Scott as an overseer, and removed to 
Scott’s plantation, who took possession of the land of com- 
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plainant, agreeing to pay rent therefor. The bill further stated, 
that in 1844, Cooper had repaid to Scott the amount paid by 
him for the land, with interest ; and that Scott accepted the 
same, and promised to make titles to the land, to Cooper or 
his children, as he might direct; which, however, was never 
done. The bill stated further, that the fi. fa. under which 
the land was sold, had been satisfied. John Cooper died in 
1849, and Wm. Scott in 1851; and the executor of the latter 
is still in possession of the land. The bill prayed for a dis- 
covery and specific performance of the said agreement; and 
that the executor of Scott may be required to execute and de- 
liver to the administrator of Cooper, good fee simple titles to 
said land, and to pay rent and damage, in cutting timber &c. 

To this bill the defendant demurred, on the following grounds: 

1st. That the agreement set up by complainant is void, as 
being contrary to publie policy and morality. 

2d. Thatit is void by the Statute of Frauds. 

3d. That the time which elapsed between said alleged agree- 
ment, and the filing of complainants bill, is such a lapse of 
time, as will prevent the interference of a Court of Equity. 

The Court overruled the demurrer, and defendant excepts 
to that decision. 


Haut & Carey, for plaintiff in error. 


Srupss & Hit, for defendant. 
By the Court.—NisBxt, J., delivering the opinion. 


[1.] The first ground of demurrer is, that the agreement 
between Scott and Cooper, set up in the bill, is void, as being 
contrary to public policy and morality. The agreement is, 
that Scott should purchase the land at Sheriff’s sale, and Coop- 
er have the privilege of buying it back, upon paying what Seott 
should give for it, with interest. There are no creditors before 
this Court, complaining of it. The bill exhibits but one credi- 
tor interested in the sale of the land; and that is the plaintiff 
in the execution under which it wassold. And it farther shows, 
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that he has been paid. It is true, that it admits, that in 1842, 
when the agreement was entered into, the complainant’s intes- 
tate, Cooper, was in circumstances of pecuniary embarrassment ; 
and that his land was then levied upon by that execution. To 
what greater extent than that one debt he was embarrassed, 
does not appear. That debt, although small, was sufficient to 
create the embarrassment admitted in the bill; for a small debt 
which a poor man is unable to pay, without a sale of property, 
is capable of producing embarrassed cirewmstauces. We are 
obliged to infer that that debt was all that did trouble him.— 
To pay it, the officer of the law was about to sell the land up- 
on which he lived. To prevent its sacrifice, he agrees with his 
friend, that he buy it, and give him the right of redeeming 
it. That friend does buy it at $70—it being, as the bill 
charges, worth $1,000. He pays back the purchase money 
with interest ; and files this bill to compel him to abide his un- 
dertaking. To this bill he demurs, alleging that the agree- 
ment was immoral, and contrary to the policy of the Law.— 
We do not see wherein it was immoral; or how it was calcu- 
lated to contravene the policy of the Law, as to judicial sales. 
The Law guards sacredly the purity and fairness of judicial 
sales; and will not tolerate combinations which are intended - 
or calculated to prevent competition in bidding. The rights 
of creditors, of the defendant in execution, and of purchasers, 
all require such vigilant guardianship. It is not necessary to 
declare with particularity, what agreements a Court of Equity 
will refuse to execute, on the ground of their violation of the 
policy of the Law in this regard. It suffices to say, that this 
is not one of them. Questions of this sort, are made usually 
between creditors and the owner of the property offered for 
sale, where the former has managed to have it bought in, for 
his use, at. an under value; or between the owner and purcha- 
sers, when the former has, by fraudulent means, caused the 
property to bring an overvalue ; or between purchasers com- 
bining to put down competition in bidding. This case is dif- 
ferent from all these. There is nothing in the bill which con- 
nects Cooper with any fraudulent purpose. His object seems 
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to have been to prevent the sacrifice of a valuable lot of 
land—brought to sale to pay a small debt—not by fraud, but 
by a fair purchase. The bill does charge, that Scott did make 
representations atthe sale, by which he bought the land at a 
low rate; but it is not averred that Cooper stipulated for any- 
thing of this sort, or was in fact taking part at the sale. And 
if these representations had the effect of silencing competition, 
no one was injured; for the creditor was paid, and by the 
agreement, the land was to be the debtor’s, when he should re- 
fund the purchase money with interest. Having paid it, the 
property belongs to him in Equity; and a Court of Chancery 
would subject it to his debts, if his estate is indebted; and if 
there is a recovery here, it will be liable to those debts, in the 
hands of the administrator. (1 Story’s Eg. §298. 3 Johns. 
Cas. 29, and note. 6 T. R. 642. 3 Vesey, 619 to 624, and 
note. 12 Idem. 577. 2 Bro. Ch. C. 826. Cowp. R. 895. 
Jeremy on Hq. Jurisp. 390.) 

The agreement being in relation to lands, and in parol, it is 
void unless relieved by part performance. There was not only 
-part performance, but full performance by Cooper. The con- 
tract was, that he should re-purchase the land, by paying the 
purchase money advanced by Scott. He did pay back the 
purchase money, with interest. And to rebut the idea of this 
payment being on any other or different account, the bill 
charges, that it was made in pursuance of the agreement; and 
that it was recognized to be on account of the agreement by 
Scott. This isan agreement which equity will enforce, on the 
ground of part performance. 

[2.| The time which elapsed before bringing the bill, is not 
great enough to constitute a bar in equity. The agreement 
was made in 1842, and the bill filed in May, 1853. Cooper’s 
right of action, however, did not accrue until he paid the pur- 
chase money, which was in 1844. Scott died before the bill 
was brought. One year, on account of the administration, be- 
ing taken out of the couut, the bill was brought within less 
than seven years. 

Let the judgment be affirmed. 

VOL. XIV. 31 
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No. 84.—NatTHanteL F. WALKER plaintiff in error vs. BEensa- 
MIN WALKER defendant. 


[1.] The testimony of a deceased witness given in a former action between 
the same parties, may be proven by any one who heard it. 


[2.] The rule allowing such testimony to be proven in this way is permissive 
only, and must yield to the paramount rule which requires the best evidence 
to be adduced which the nature of the case will admit of. 

[3.] If the testimony of the deceased witness, given in a former action, has 
been reduced to writing and agreed upon as corrrect by the parties, and 
filed under the sanction and approval of the Court, it not only may be, but 
must be adduced. 

[4.] Where cross-interrogatories are substantially answered, the depositions 
of the witness will not be excluded, because the answer to the cross-inter- 
rogatories was not more full ; especially on a trial in the last resort; and 
when the interrogatories have been deposited for some time previously .in 
the Clerk’s office, and no objections filed thereto. 

[5.] The rule of practice is, that the plaintiff shall in the opening, examine 
all his testimony which goes to establish his case; the defendant shall then 
introduce his testimony in support of his defence, and in rebuttal of the 
plaintiff's proof; and then the plaintiff may offer any proof which rebuts 
that of the defendant; but nothing further in chief, except by permission of 
the Court, which permission should be given, upon sufficient cause shown ; 
the relaxing of the rule being a matter of discretion—its exercise should 
not be controlled except in a case so gross and palpable as not to admit of 
hesitation or doubt. 

[6.] It should require a very strong case of threatened evil, to justify a Court 
in preventing a party from giving additional confirmatory, cumulative and 
corroborative evidence, either of facts previously proved, or which tends to 
strengthen, add force or probability to such evidence. 

[7.] A witness, who, when testifying on the stand, misstates a fact through 
inadvertance or forgetfulness, should be allowed the privilege, at any stage 
of the trial, to correct the mistake. 

[8.] Where the issue is devisavit vel non, the witnesses, whether attesting the 
will or not, may give their opinion as to the testamentary capacity of the 
deceased, provided itis accompanied with the facts as to the conduct, con- 
versation, or condition of the deceased, upon which the opinion rests. 


Caveat in Upson Superior Court. ‘Tried before Judge 
StarkKE, May Term, 1853. 


This was an issue of “ devisavit vel non,” made upon the will 
of Mrs. Charity Walker; propounded by Nathaniel Walker, 
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executor named therein, and to which a caveat was filed, by 
Benjamin Walker, on the ground of weakness and imbecility 
of mind in the testatrix, arising from age and infirmity ; and of 
undue influence and artifice and deceit on the part of the pro- 
pounder, in procuring said will to be madé. Upon this issue, 
the cause was submitted to a jury, and a large amount of evi- 
dence on both sides introduced; so much of which as was ob- 
jected to, is as follows: 

The Court permitted the Caveator to read to the jury the 
evidence of Elijah Thompson, delivered on a former trial of 
this cause, and contained in a brief of the evidence then filed, 
on a motion for a new trial. The witness was admitted to be 
dead, and the brief to have been agreed on as his evidence on 
the former trial. 

The Caveator objected to this ruling. 


Answers of John Brown. The part of the Testimony in 
which witness states his opinion objected to and objection over- 
ruled. The part which states the previous declarations objected 
to and objection overruled. He stated that he knew Testatrix 
ever since 1843, and boarded with her most of the time until 
her death, and that he nursed and waited on her during her 
last illness: That when he first knew Testatrix her mind was 
tolerably good and she could recollect very well, but during the 
last two years of her life her mind and memory entirely failed : 
That he would pay his board money on one day and she would 
entirely forget it by the next: That her memory failed so 
completely that when he paid her for board he would always 
have some one presert to witness it: That in the last nine or 
ten months of her life her mind was materially worn, especially 
in spells of sickness, and was much worse after the death of 
her son Allen. 

Brown states that after the death of Allen Walker, Testatrix 
said to him that she did not want Susan, Nat’s wife to have the 
wrappings of her finger, and that the will they had made for 
her was not such a one as testatrix wanted. 

Answer of Mrs. Cheny. Objected to so far as she gives her 
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opinion—objection overruled. Also objected to, because it has 
B not answered last cross interrogatories—objection overruled, 
---—~—_ and ‘these answers have been in the office 6 days and no objec- 
- tion has been made before trial. 

She states that she knew the parties; was intimately acquaint- 
: ed with Charity Walker for the space of five years, and found 
ae that her mind was much impaired; she had lost almost entire- 
) ly her memory. She had dealings with her frequently during 
the time—bought chickens, butter, eggs, &c., from her, and 
had to pay for the same things twice owing to a want of memory 
on her part: That it was in Hootensville from the year 1848 
to 49, that she had to pay twice: That Testatrix would send 
for her, and then after she had been with her a short time, 
Testatrix would tell her she had better go home; and when 
she had returned home, would often send for her in fifteen 
minutes to come to see her: she knew nothing about the Will. 


CROSS EXAMINED. 


She does not remember the particular days she conversed 
with Charity Walker, except as to the year, which was in 
1849: she was in the habit of trading with her: That she 
has no doubt but Nathaniel F . Walker was one of her favorites : 


THIRD CROSS INTERROGATORY. 


Did any one aid or assist her in making the contracts with 
her? Did she not, as long as you lived near her, manage en- 
tirely, her sales of butter and eggs? 


Answer to 3rd Cross Inter. She did in part only. 


Interrogatories of Elisha Perryman. Objected to so far as 

he gives his opinion—objection overruled. He stated that he 
» knew Testatrix, and that she did not have sufficient mind or vo- 
lition to make a will: That he had frequently gone to her 
house and she would not recognize him, and seemed to have 
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lost the power of recalling the memory of things unless aided 
therein. 

Mary Barron’s Answers objected to as to her opinion—ob- 
jection overruled ; and as to her talking foolish, objected to and 
objection overruled. 

She states that she was intimately acquainted with Charity 
Walker three years previous to her death, and was often in her 
house and company: ‘That often Charity Walker would send 
for her, and after she got to her house, Charity would not know 
her ; and that on one occasion Mrs. Grant told her who she was; 
and that sometimes after being with her but a little while she 
would tell her it was time to go home, for it was most night, al- 
though it was hours before sundown. From these facts and 
others of a similar character she says that her mind was impair- 
ed and wandering, and that she talked as foolish as a ehild six 
years old. This was a few months before her death: That 
she does not believe she was capable of making her last will and 
testament: That these things took place at her house. 


CROSS INTERROGATORIES. 


She answers she believed it would take a sound mind and 
memory to write a good and valid will. 


CAVEATORS IN REPLY, TO THE REBUTTING EVIDENCE OF 
PROPOUNDER. 


J. J: Grant—Sworn. Testatrix was my grandmother. 
Sometime before her death I called to see her. When I went 
in I found her in a very disturbed condition of mind. She 
commenced a conversation with me by calling me as usual by 
name. John James I have made a will, but it is not my will— 
they made it. All these things she said before I interrupted 
her. I interrupted her as soonas I could. I said, grandmoth- 
er don’t be talking in that manner. She went on then in a 
hurried manner to speak disrespectfully of uncle Nat. She 
said he was a runabout. . I tried to stop her, and she would not 
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stop, and I got up and left. I think she was rather in a tearful 
mood. So far as I ever heard her say, or saw of her, she was 
very kind to her children, to all of them. 

This witness objected to because not in rebuttal ; but the Court 
held that the part which shows her dissatisfaction with the will 
is proper reply to the evidence of Mrs. Anders, who states that 
the old lady told her she had made a will, and had left her pro- 
perty to Nat. The other part of the evidence replies to one of 
the witnesses going to show that Nat was a favorite. ‘This evi- 
dence may show that he was not an exclusive favorite. 


CROSS EXAMINED. 


I testified before the Ordinary the same in substance I now 
have done, and did not testify before the Ordinary that she 
said it was not her will. I testified that she said they made it, 
which in substance I think is the sameI now tell. I did not 
say before the Court of Ordinary that she said it was not her 
will. I think I testified before the Court of Ordinary that she 
said it was not her will; they made it. Judge Floyd was the 
examining counsel and was present. It was when this case was 
before the Court of Ordinary for the purpose of proving the will. 
I then testified that she was very much disturbed. When I 
think, she was abusing a yellow girl about going to the factory 
and staying too long. It may have been that she had sent the 
girl to the factory with some butter and eggs, and had stayed too 
long. I tried to quiet her all I could while I stayed, and on 
failing, I left. 

I testified before the Court of Ordinary that no one could 
cheat her about butter and eggs. She said Nat was a run- 
7. about; and this conversation was a month or more before her 
a. death. Should think from the way she talked, her intellect was 

e rather wandering and excited. She may have from the excite- 
ment said more than she intended. Should not suppose from 
my long acquaintance with her she was hardly. capable of ma- 
king a will, unless some one had wrote it for her. Can hardly 
say she was capable of dividing off her property, or of making 
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a will. Her health had been very infirm, and her mind was 
weak, and she may have been capable of making some sort of 
a will before that time. My mother is living, and I am her 
only child, and my father is dead. The heirs at law of my 
grandfather were all engaged in trying to break his will. All 
the property I had come to me by grandfather’s will. All the 
heirs, except Nat, had tried to break the will. From my gen- 
eral knowledge of the property owned by my grandfather, I 
should think if all had been set aside, she would have received 
as much as she did as a legatee. Should think her legacy under 
the will worth eight or ten thousand dollars; as an heir at law, 
think she would have received ten or twelve thousand dollars. 
Caveators closed. 


Before the commencement of the argument, Mr. J. J. Grant 
asked leave of the Court to correct his testimony, and on being 
permitted to do so, proceeded as follows : 

On more mature reflection, I incline to the opinion that my 
grandmother said that I have got a will, but I did not make it 
—they made it. When I say I incline to the opinion, I mean 
to the best of my recollection. I am not certain, but I incline 
to the opinion that this was her remark. I thought it right to 
make this correction. It is made after more mature consider- 
ation and reflection. 

Mr. Grant made this explanation, after the Caveators had 
closed with him the evening previous. To the admitting of the 
said evidence, counsel for propounder excepted, on the follow- 
ing grounds : 

First, That the testimorily of John Brown should have been 
rejected, he not being a subscribing witness, and no sufficient 
or any predicate laid for his opinion as to testamentary capacity 
when the will was executed. 

And that the declaration of the testatrix, as to what kind of 
a will she wanted, there being no fraud or undue influence 
shown, was improperly admitted. 

Secondly, That Mrs Cheney’s testimony does not fix the time 
of her acquaintance with testatrix; and if at all, long before 
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the making of the will, and the testimony showing nothing'like 
insanity was improperly received. And the Court also erred, 
because said interrogatories were read, there being no full and 
satisfactory answers to the last cross interrogatory. 

Thirdly. That Elisha Perryman does not fix the time of his 
acquaintance with Testatrix, and gives no sufficient and legal 
predicate for his opinion. 

That the answers of Mary Barron, detailing the foolish con- 
versations of Testatrix, does not state these conversations; and 
that in the opinion of witness, Testatrix’s mind was impaired 
and wandering, and that she talked foolishly like a child six 
years old, are conversations referred to upon which her opinion 
is based sometime subsequent to the execution of the will; and 
that the Court erred in admitting them; that the Court erred 
in admitting and not ruling out the testimony of John J. Grant, 
a witness for the caveator, because he had testified in this case 
before the Ordinary when John J. Floyd, Esq., counsel in the 
cause now, was present then as counsel, and conducted the case 
for the caveator ; that the evidence of the said John J. Grant, 
was properly in reply for caveators, and not in rebuttal; that 
the conversation was long subsequent to the execution of the 
will, and ought not to have been received. ) 

And that the Court erred in allowing the said John J. Grant 
to come in and explain his testimony, when it was not in rebut- 
tal, and when given again in the morning before argument had, 
was in substance what he had detailed before; and thus the 
jury who, though, nevertheless, good men and true, were per- 
mitted to be influenced by the introduction at the time, and the 
matter introduced; and which said evidence of the said John 
J. Grant the propounder says was improperly received as to its 
legafity, and the time, and the second time of its reception. 

And on these several grounds, the propounder excepts to the 
rulings and decisions of the Court, objected to, as above stated. 


Haut & Cargy, Por, Nisset & Pos, for plaintiff in error. - 


Fioyp & Goons, for defendant. 
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By the Court.—Lumpxin, J., delivering the opinion. 


[1.] The first error assigned in this case is, in permitting the 
Caveators to prove what Elijah Thompson swore to, on the for- 
mer trial of this cause, he being dead; by using his testimony 
as incorporated in the brief of evidence agreed upon, on the 
motion for a new trial in the same cause. 

It is insisted that the rule of evidence requires that a witness 
should be produced who heard the deceased swear on the for- 
mer trial ; and that this is not only the best, but the only proof 
that the Court is authorized to receive. 

[2.] This species of testimony constitutes an exception to 
the rule rejecting hearsay evidence ; and is founded in the ne- 
cessity of the case. Its allowance is permissive only: that 1s 
to say, the evidence need not be lost; but a person may be 
called to prove what the deceased witness testified to, on the 
former trial. But the practice is by no means so restrictive as 
is supposed. And it must yield of course to the paramount 
rule, which requires the best evidence to be adduced, which 
the nature of the case will admit of. 

[8.] Can it be doubted that the proof taken down in writing 
and agreed on as true, under the eye and sanction of the Court, 
is better than the recollection of any body as to what the de- 
ceased witness did swear? So far from excluding this testi- 
mony, we should seriously doubt whether the Court would not 
have erred, had it admitted the other, which is inferior, while 
the higher proof was in existence, and in the power of the party 
to produce. 

[4.] The next complaint is, in suffering the depositions of 
Mrs. Cherry to be read to the jury, when she had failed to an- 
swer fully the third cross interrogatory. 

The contest in this case was as to the testamentary capacity 
of Mrs. Charity Walker. Mrs. Cheny was asked, “‘ Did any 
one aid or assist her in making contracts? And while you 
lived near her did she not manage entirely her sales of butter 
and eggs 2?” 

The answer was, “ She did in part only.” 
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The response is short, but it is expressive; and applies to 
both branches of the inquiry. It instructs the jury as to the 
matter about which they were desirous to be informed, namely : 
that the Testatrix attended only in part to making contracts 
and the management of her affairs; and in part was assisted 
by others. This is the sum and substance of the answer; and 
it is sufficient, we think, to prevent the testimony from being 
rejected on the trial in the last resort—especially as the inter- 
rogatories had been in office for a length of time and no objec- 
tions had been filed to their return or execution. 

[5.] The next objection is as to the admissibility of the tes- 
timony of John J. Grant. First, In allowing him to be offered 
in sur-rebuttal, when he should have been examined in reply. 
And Secondly, In suffering him to come in the next morning 
after the case had been closed the over-night, and explain his 
evidence as given in, the previous day. 

The rule of practice in the introduction of testimony is, that 
the plaintiff shall first bring forward all the testimony that goes 
to establish his claim; the defendant shall then introduce his 
proof upon matters of defence, and his testimony, rebutting the 
proof, adduced by the plaintiff; then the plaintiff by his proof 
rebutting that of the defendant. And after the plaintiff has 
introduced his proof, establishing his case; and the testimony 
of the defendant has been heard, the plaintiff is not entitled, as 
a matter of right, to introduce additional proof in chief. The 
Court, however, has the discretionary power to relax the prac- 
tice, where justice requires that it. should be done: and the 

judgment of the Court will not be reversed for the relaxation 
of the rule, or refusal to relax it, unless the error be gross and 
palpable. 

[6.] Iam aware that to prevent delay or unnecessary waste 
of time, that rules of practig¢e have to be adopted in all Courts 
of justice. And while they are not so binding as those estab- 
lishing rights, they, nevertheless, should not be departed from 
for trivial causes. And among these rules is that which regu- 
lates the order of ex®mining witnesses—one of great importance, 
and without which jury trials would be interminable and intol- 
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erable. Still I must say, that so much averse am I to withhol- 
ing testimony, that I can hardly conceive of a case so gross and 
palpable that I should feel constrained to control the discretion 
of the Circuit Judge, from receiving at any time additional 
confirmatory, cumulative and corroborative evidence of facts 
previously proved, or which tends to strengthen, add force or 
probability to such evidence. 

[7.] And as to the privilege of explanation which was affor- 
ded the witness, the next morning, a doubt or hesitation to allow 
this, would have deserved the rebuke of this and every other 
tribunal. A witness through forgetfulness, or inadvertence, 
misstates a fact: upon reflection, he discovers the mistake, and 
seeks to rectify it. Would it not be monstrous to deny him 
the privilege? Is it not due to him, apart from any other con- 
sideration? Should he fail to make the application so soon as 
he detects the error, he would be guilty, undoubtedly, of moral, 
if not of legal perjury. And for the Court to refuse him per- 
mission to make the correction, would be to transfer the guilt 
from his conscience to theirs. 

f8.] The next class of errors may be considered together.— 
It consists in allowing the testimony of John Brown, Mrs. Che- 
ney, Elisha Perryman and Mary Barron. And the main objec- 
tion to these witnesses is, although minor matters are specified, 
that they were suffered to give their opinion as to the sanity of 
Mrs. Walker, without furnishing the facts upon which their re- 
spective opinions were predicated. 

It would be an unnecessary consumption of time to examine 
separately the depositions of these several witnesses. We have 
done so carefully, and there is not one of them that does not 
state some fact or circumstance relative to the conduct, conver- 
sation or condition of the Testatrix, which would justify the 
expression of their opinion, according, to the rule prescribed by 
this Court in the case of Potts et al. vs. House, Ex’r. (6 Geo. 
Rep. 324.) Our opinion, therefore, is, that this. exception is 
not well taken. 

There have been two verdicts against this will. We see no- 
thing, either in’ the testimony or the various rulings of the 
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Court, which makes it a duty, on our part, to send this case 
back. 
Judgment affirmed. 
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No. 35.—Dor ex dem. Micuart SMALLEY Jr. and ANDREW 
Scort, plaintiffs in error vs. Roz & Danren McKILvatn, 
defendants. 


[1.] Where an instrument was offered as a grant from the State, purporting 
to be under seal, yet having no impression of the Great Seal attached, but in 
all other respects regular and formal, and having in its appearance no marks 
of suspicion; upon proof of the existence of such original grant by the pro- 
duction of a copy from the Surveyor General’s office, and upon proof by 
plaintiff’s lessor, that he had made diligent inquiry of the grantee, from 
whom he had received the instrument in that state, for the seal, and was 
informed by him that it had been lost or destroyed: Held, that the instru- 
ment might properly be admitted in evidence, as a grant from the State. 


[2.] The signature of the Governor’s Secretary is not necessary to the valid- 
ity of a grant, and therefore not material ; and as a consequence, a Variance 
between the name of the Secretary as signed to the original, and the copy 
grant, where the two agree in all other respects, is not such a material vari- 
ance as should cause a Court to reject the copy (issued from the Surveyor 
General’s office) as evidence, that the original at the same time tendered, 
had been there registered. 


Ejectment in Dooly Superior Court. Tried before Judge 
Powers, April Term, 1853. 


This cause being before the jury for trial, the plaintiff ten- 
dered in evidence a copy grant from the State to Michael 
Smalley, Jr. covering the premises in dispute. The copy was 
tendered for the purpose of laying a foundation to enable An- 
drew Scott, one of the lessors of plaintiff, to make an affidavit 
touching the mutilation of the original, which wanted the Great 
Seal of the State. 

Scott then stated on oath that he received the original grant 
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(which was produced in Court) from Michael Smalley, Jr. ; 
that the Great Seal was then wanting to said grant, and that 
he had made search for it and could not find it, and that said 
Smalley, on inquiry, had told him that the Seal was lost or de- 
stroyed. The original plot and grant were then tendered by 
plaintiff, whlch being objected to, the Court required the copy 
to be tendered at the same time, to which plaintiff objected — 
The original and copy being then offered together, were objec- 
ted to by defendant, on the ground of variance between them 
in this: that the original was attested by E. H. Pierce, Secre- 
tary of the Executive Department, while the copy purported 
to have been attested by E. Wood, 8. E. D. The objection 
was sustained by the Court, and the plaintiff suffered a non-suit 
and excepted to said rulings of the Court. 


Warren & Humpuetes, Minter & Hatt, for plaintiff in 
error. 


Brown, Stusss & Hitt, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] We are of opinion that the Court below should have 
admitted the instrument tendered, as a grant from the State 
to Michael Smalley, after the evidence accounting for its muti- 
lation. 

Except as to the loss of the wax, and the impression of the 
Great Seal thereon, the instrument seems to have had the ap- 
pearance of being genuine. It was in all other respects regu- 
lar and formal, and purported to be under the Great Seal of 
the State. 

The plaintiff’s lessor, Andrew Scott, proposed to prove the 
existence of an original grant, such as was offered, by a copy 
from the Surveyor General’s office, which he tendered. He 
then accounted for the loss of the Seal, by stating upon oath, 
that he had received the instrument from Michael Smalley, the 
grantee, the Seal being absent therefrom; that he had made 
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the most diligent inquiry of Michael Smalley, and was informed 
by him, that the same was lost or destroyed. 

This seems to have been sufficiently exhausting the sources 
of information in endeavoring to account for the loss of the Seal ; 
and after the above proof of the grant’s existence, and the loss 
of the Seal, according to the modern rules of evidence in such 
cases, we think the Court might very properly have allowed 
the instrument to go as evidence to the jury. 

This was not an alteration or change in the instrument, 
which might be supposed to be suggestive of fraud, or improper 
design. It was the probable result only of accident, or the 
wasting hand of time. In this view, it would seem the more 
reasonable, that upon such testimony, this instrument should 
have been submitted for what it purported to be, viz: a grant 
from the State. (1 Greenleaf Ev. 566.) 

If the whole instrument had been so mutilated that it could 
not have been read in all its parts, or so that fragments were 
entirely lost, and the plaintiff had in the same way (as above 
stated) made proof of its original existence, that he had recei- 
ved it thus mutilated from the grantee; and that upon diligent 
inquiry he had learned from that grantee, that it was mutilated 
or destroyed by accident or time in his possession, there can be . 
no doubt that the copy (which has no seal affixed) would have 
been received as good secondary evidence. If so, when the 
instrument has been mutilated by loss of the Seal only, and 
exactly similar proof is made, a fortiord, the instrument itself 
should be good evidence. 

[2.] We think that the variance as to the name of the Sec- 
retary of the Executive Department should not have been al- 
lowed to influence this question. 

This signature of the Secretary is altogether an immaterial 
feature of the grant. Itis the signature of the Governor, and 
the Great Seal; which gives it effect and validity. 

It is possible, that according to practice, one Secretary may 
have sometimes endorsed this memorandum of attestation. upon 
the original grant, and another upon the register. However 
this may be, as in our opinion, the Secretary’s signature is en- 





































DECATUR, AUGUST TERM, 1853. 255 


Daniel Higdon e¢ al. vs. Stephen T. Heard. 








tirely immaterial, and as the two papers in this case entirely 
coincided in all other respects, the paper offered as the copy- 
grant might have been very well received as such, for the pur- 
pose for which it was offered. ie 

Let the judgment be reversed. 





No. 36.—Dantet Hicpon et al., plaintiffs in error vs. STE- 
PHEN ‘I’. Hearn, defendant. 


[1.] The looser at gaming cannot file a bill in his own right, under the Act 
of 1764, to have the property lost settled upon his wife and children; but 
a bill brought by him for that purpose, may be amended, by making him 
next friend and guardian, and the cause proceed. 

[2.] The proper remedy under that Statute, is a bill in equity. 

[3.] At Common Law, and in Chancery, no person can be compelled to testi- 
fy against himself. In equity, he is not compelled to answer to any ques- 
tion which has a tendency to criminate him, or expose him to a penalty or 
forfeiture ; or any question which may form a link in the chain of-evidence 
by which crime, penalty or forfeiture is to be established. 

[4.] His privilege in this regard, cannot be waived and may be set up by de- 
murrer, plea, or in his answer. A demurrer on this ground, does not go 
to the jurisdiction ; but complainant has the right to proceed and make out 
his case by other testimony. 

[5.] These privileges do not extend to eases under the Statute of Ann, as re- 
gards property and securities won at gaming; nor to cases under our Act of 
1764, upou the same subjects—those acts, by express enactment, requiring 
the defendant to answer. 

[6.] Our Act of 1764 is not in conflict with the Federal Constitution; be- 
cause the defendant’s answer, in cases originating under it, cannot be read 
in evidence against him, in any criminal proceeding whatever. 


In Equity, in Macon Superior Court. Decided by Judge 
Powers, March Term, 1853. 


This was a bill filed by Stephen '. Heard, setting forth, 
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that in October, 1852, the defendants, Higdon and another, 
had met the complainant in the City of Oglethorpe, had in- 
duced him, while intoxicated, to play with them at cards; and 
had won from him a considerable amount in money and notes, 
and a lot of land in Oglethorpe, to which they had procured 
him to sign a deed of conveyance to them; and also induced 
him, in payment of his losses to them at cards, to assign to 
them a bond for titles, which he held to another lot in said city, 
a great part of the purchase money of which, he had previous- 
ly paid. The bill prayed for a discovery of the facts; and 
that defendants be decreed to refund what they had won from 
complainant, and to deliver up said deed and bond for titles ; 
and that the property be settled on the wife and children of 
complainant, in terms of the Statute. 

To this bill, the defendants demurred, on the following 
grounds, to wit: 

1st. That complainant had not made such a case as entitled 
him to a discovery or to relief. 

2d. Because he had an adequate remedy at Common Law. 

3d. Because the bill should have been brought in the name 
of the wife and children of complainant, and not in his own. 

4th. Because the laws of this State, compelling a discovery 
of gaming transactions, are unconstitutional; because, such 
transactions are criminal, and the said Acts do not grant an 
absolute and unconditional release from punishment. 

5th. Because the defendants could not make the discovery 
sought, without criminating themselves, and incurring penalties. 

The demurrer was overruled by the Court ; to which defend- 
ants excepted. 


Mitter & HAL, for plaintiffs in error. 
Srusss & Hr, for defendants. 
By the Court.—NisbeEt, J. delivering the opinion. 


[1.] The Statute under which this bill was filed, declares 
that mortgages, securities, or other conveyances of lands, ten- 
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ements and hereditaments, executed on account of money lost 
at gaming, ‘Shall inure and be to and for the sole use and 
benefit of, and shall devolve upon, such person or persons as 
should or might have, or be entitled to such lands, tenements 
and hereditaments, in case the grantor or grantees thereof, or 
the person or persons so encumbering the same, had been nat- 
urally dead; and as if such mortgages, securities, or other 
conveyances, had been made to such person or persons so to be 
entitled, after the decease of the person or persons so encum- 
bering the same.” (Cobb's NV. D. 726.) It is brought by the 
husband and father of the family, who are entitled to the pro- 
perty lost—he being the loser at cards ; and the prayer is, that 
it be settled upon his wife and children, who would be his heirs 
if he were naturally dead. The demurrer claims, and right- 
fully, that he has no right in Equity or at Law, to the money 
lost, the conveyances and incumbrances, or any interest what- 
ever in the same; and therefore no right to sue. This is all 
true. We think, however, that the bill is amendable as to the 
character of the complainant, so as to make it a bill brought 
by the wife and children, by their next friend and guardian, 
the present plaintiff; and direct that it be soamended. Chance- 
ry can then proceed to decree such a settlement on them, as it 
may deem wise and just, in accordance with the prayer of the 
bill. 

[2.] As to their remedy, they have none that is adequate at 
Law. But this point is set at rest by the Statute, which re- 
quires the winners to answer to a bill filed to discover the mon- 
ey or other things won ; and thus indicates the remedy. Were 
the Act silent as to the remedy, it would be easy to show that 
its objects can only be carried out in a Court of Equity. 

[3.] With confidence and ability, the counsel for the plain- 
tiffs in error, claims that the bill must be dismissed on demurrer ; 
because, both by the Law of Chancery in Great Britain, and 
by the Constitution of the United States, they cannot be com- 
pelled to answer. If they were protected from a compulsory 
answer, the bill would not be dismissed. The protection ex- 
tends to the charges in the bill, which relate to the facts and 
VOL. XIv. 33 
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circumstances of the gaming. Without discovery as to these, 
the complainants would have the right of proceeding with their 
cause, and of proving their case by other evidence. 

[4.] When sustainable, the demurrer, in these cases, does 
not go to the jurisdiction of the Court; but alone to the 
charges, which, if answered, would subject the defendant to a 
penalty or forfeiture—or tend to subject him to a prosecution. 
But neither by the Constitution, nor by the practice in Chance- 
ry, are the defendants protected in this case. A defendant 
cannot be obliged to discover what may subject him to a penal- 
ty or forfeiture, or criminal accusation. The doctrine is well 
settled in England and America, that no man is bound to accuse 
himself of any crime; or to furnish any evidence to convict 
himself of any crime. The maxim of the Common Law, is 
nemo tenetur seipsum prodere. The Courts of Chancery have 
adopted it; and it is now fully conceded in that jurisdiction, 
that no person shall be obliged to discover what may even 
tend to subject him to a penalty or punishment; or to that 
which is in the nature of a penalty or punishment. The pro- 
tection thus accorded to the citizen, is not limited to cases 
where the question or answer has a direct tendency to criminate 
him, or to expose him to a penalty or forfeiture ; but he is pro- 
tected from answering any question which may form a link in 
the chain, by which such cases are to be established. The 
privilege may be asserted by demurrer, or by plea, or it may 
be set up in the answer. (Story’s Hq. Plea. § § 575,-6,-T,-8, 
525. Mitford's Eq. Pl. by Jeremy, 195,286. Cooper's Eq. 
Pl. 204, 206, 207. Story’s Eq. Jurisp. §14, 94. Beames 
Eq. Pl. 258 to 271. 2 Atk. 3938. 9 Paige R. 580. 10 
Ibid. 210. 1 Atk. R. 589. Parker's R. 159. 1 Young’s 
R. 308,317. 16 Vesey R.242. 11 Lbid. 525. 1 Ibid, 246. 
5 Beavan 381.) The defendant cannot even waive this pro- 
tection, for the law is, in this regard, his guardian. (Lee vs. 
Read, 5 Beavan, 381, 385. The doctrine has been recog- 
nized by this Court, in Marshall vs. Riley. (7 Ga. R. 367.) 

[5.] An exception to these rules in Chancery, in England, 
is found in cases originating under the Statute of Ann, against 
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gaming ; because, by the Statute, the defendant is required to 
answer. It, therefore, to the extent of the cases contemplated 
therein, repeals the settled Law of Chancery. 

Our Statute of 1764, is a substantial copy of the Statute of 
Ann, and contains a like requirement, that the defendant shall 
answer ; and it therefore repeals the general Law of Chancery, 
so far as this case, and all others originating under it, are con- 
cerned. 

[6.] Nor is this Act in conflict with the Constitution. That 
declares that no person shall be compelled, in any criminal 
case, to be a witness against himself. Literally, the Constitu- 
tion does not go as far as the Common Law; but its spirit and 
intent covers the whole ground. By it, all persons are pro- 
tected from furnishing evidence against themselves which may 
tend to subject them to a criminal prosecution. And they get 
that protection thus. Answers filed, in cases originating under 
the Act of 1764, cannot be read in evidence against them, in 
any criminal case whatever. They are excluded by the Con- 
stitution. 

Let the judgment below be affirmed. 





No. 37.—Henry B. Latimer, Guardian, &c., plaintiff in er- 
ror, vs. JAMES F, ALEXANDER, defendant. 


[1.] A master cannot absolve himself from the legal and equitable obligation 
to take care of his slave; and if he refuse to do so, he is liable for medi- 
cal and other relief, furnished by others. 


[2.] If a slave be hired to an insolvent, or be out of the possession of the 
hirer, and be placed in a situation to require instant andindispensable med- 
ical aid or other assistance; in such a case, the owner as well as the hirer, 
would probably be liable for necessary medical and other services. 


[3.] The hirer of the slave, and not the general owner, is lable in an action 
for medicine and medical services rendered the slave, while the term of 
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hiring continued—the services and medicine not being rendered at the re- 
qtiest of the owner, but at the request of the hirer. 


[4.] A particular custom in a county, that the general owner shall pay the 
expenses, does not supercede or control the legal principle. 

[5.] The hirer of a negro is not entitled to an abatement from the price, on 
account of the sickness of the negro, unless the sickness originated in 
causes existing at the time of the hiring, and which were unknown to the 
hirer. y 


[6.] The hirer of a slave is bound to use ordinary diligence, in regard to the 
health of the slave; that is, such diligence as a prudent man commonly 
takes of his own slave; and this ordinary diligence is to be employed, not 
only in protecting the slave from danger and disease, but likewise in dis- 
covering disease, if it exists, and in its treatment also. 

[7.] If the hirer of a slave fail to perform his duty, in supplying the slave 
with medical and other necessary assistance, the owner may doit, and look 
to the hirer for re-imbursement. 


[8.] Under special circumstances, the hirer, although primarily liable to the 
physician, might, nevertheless, be entitled to relief, as between the owner 
and himself, especially in a Court of Equity. 

[9.] If aslave, hired for general and common service, be employed at any 
hazardous business, without the consent of the owner, and death, or any 
other damage ensue, the hirer would make himself liable for the injury. 


[10.] Notwithstanding the hirer be answerable, in the absence of any agree- 
ment to the contrary, for expenses attendant on the sickness of a slave, it is 
competent to protect himself by contract. 


Assumpsit, in DeKalb Superior Court. Decided by Judge 
Hitz, April Term, 1853. 


_ The facts of this case were as follows: 
The plaintiff in error had hired a negro man to Joseph 
Thompson, in the City of Atlanta, fora year. During that 
period, and while the negro was in the possession of Thompson, 
he was attacked with small pox. Thompson immediately call- 
ed in Dr. Alexander, the defendant in error, as a physician, to 
attend the negro, without previously notifying his owner that 
he was sick. 

Dr. Alexander attended on the negro; and on the refusal of 
the owner to pay his bill for so doing, brought this action to re- 
cover the amount. 

No contract was shown between the owner and the hirer, as 
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to who was to pay for medical services, in case of sickness; 
but the testimony of several physicians was offered and admit- 
ted, to the effect, that it was their practice to charge the owner 
in such cases. A physician was permitted to testify his opin- 
ion, that the small pox is a dangerous disease; though he 
stated that he had never seen a case of it. To the above 
stated testimony, defendant objected ; and excepts to its ad- 
mission by the Court. It appeared in testimony, also, that the 
owner of the slave resided in the county, six or eight miles 
from Atlanta; that a great deal of alarm existed on account 
of the small pox, while it prevailed in Atlanta; and that in- 
tercourse between the town and country was very much ob- 
structed by that alarm, though no legal obstacle was inter- 
posed. 

This testimony was offered as a reason why the owner had 
not been notified of the negro’s sickness. 

The testimony being closed, the Court charged the Jury, 
that if the slave was in such a condition that there was not 
time to notify the owner, without probable injury to the slave, 
that the hirer could call in a physician; and the. physician 
could collect his bill, out of either the owner or hirer, without 
notice to the owner. 

The jury found for plaintiff ; and the defendant exoaphes to 
the said rulings and charges of the Court. 


Murpny & Cotirr, for plaintiff in error. 
CALHOUN, for defendant. 


By the Court.—LumMPKIN, J., delivering the opinion. 


[1.] It is conceded that circumstances might exist, which 
would fix a responsibility upon the owner, not only without his 
consent, but even against his dissent. We believe the case 
‘of Fairchild vs. Bell, (2 Brevard, 129) to be of this descrip- 
tion. There, the owner of a female slave, had cruelly beaten 
her, and had driven her away from his house and plantation, 
and exposed her to perish for want of food and from the pains 
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of her bruises; and a neighboring physician, from motives of 
humanity, took the slave under his protection, and afforded her 
medical and other relief. It-was adjudged, and we think very 
properly, that the action of assumpsit might be maintained, to 
recover from the owner a recompense for medicine and attend- 
ance, and for the sustenance of the wench during her illness, 
notwithstanding the defendant had forbidden him to receive the 
slave, or give her any assistance. 

The Court considered, as every enlightened tribunal would 
do, that the master was bound by the most solemn obligation, 
to protect and preserve the life of his slave ; that he could no 
more divest himself of this obligation, than could the husband 
and father the duty of supporting and maintaining a wife or 
child; that the slave lives for his master’s service alone—his 
time, his labor, his comforts, are all at his disposal; and that 
consequently, the duty of humane treatment and medical assis- 
tance, when clearly necessary, ought not and cannot be withhold- 
en by the owner ; and that if he cruelly and capriciously attempts 
to do so, the aid and comfort denied by him, may be rendered 
by another, at his expense ; that in such a case, the master, be- 
ing under a legal and equitable obligation, a contract and liabili- 
ty will be implied, from the reason, justice and necessity of the 
case. 


But this is a case where no other person is substituted for, 
and made to stand for the time being, in the guasi relation of 
master to the slave. 


[2.] But I will go further. In my opinion, the bare fact 
that the negro had been hired to another, does not necessarily 
and under all circumstances, absolve the owner from the duty 
which he owes, both to the slave and the community, to afford 
him protection, and provide for his wants in sickness and in 
old age. Suppose the hirer is insolvent, or permit the slave to 
absent himself from him, and his life is in imminent danger, - 
from disease, exposure or any other cause? In a case so cir- 
cumstanced, I should not hesitate to hold the master bound, 
to make compensation to the physician, victualler, clothier, or 
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any other good Samaritan, who would interpose, through hu- 
manity, to administer to the wants of the suffering slave. 

[3.] But the cases supposed, are not the one before us. It 
is not pretended but that the hirer, Dr. Thompson, is abundant- 
ly able to pay. The negro was in his possession. Nor was 
the emergency so sudden and pressing as to take the case out 
of the rule, which will not allow one man to make another his 
debtor against his will; and which holds, that if one sees my 
fence out of repair, and he planks it up, to protect my proper- 
ty from depredation, that he can neither charge me with the 
expense, nor afterwards even take away the plank, which he 
has nailed to my posts. 


The only question in this case, then, is whether Dr. Alexan- 
der is to look to Dr. Thompson, who employed him, for his 
bill, or is at liberty to charge Mr. Latimer, who did not em- 
ploy him, nor have any knowledge of the sickness of the slave, 
or of the plaintiff’s attendance, although he resided within six 
or eight miles of Atlanta at the time. 


The Supreme Court of North Carolina, in Haywood vs. Long, 
(5 Iredell, 438) have answered this identical inquiry. They 
say, “‘ We think very clearly the former, (Dr. Thompson.) If, 
indeed, the slave had not been hired out, the owner would not 
be liable for the physician’s bill, unless there was a request of 
the owner, or subsequent promise to pay. At least, that must 
be the general rule; though it may be liable to an exception, 
that where it is a case of life and death, or there is a pressing 
necessity for immediate assistance, the master would be liable 
for the attendance that was indispensable before there was a 
reasonable time and opportunity for notice tothe master. But 
unless in a case of that kind—<f even in that—the services of 
the physician, without the request of the owner, and at the in- 
stance of the slave or any one else, must be deemed gratuitous 
in respect to the master.”’ 

The Court notice the decision of Lord Kenyon, at Wisi 
Prius, in Searman vs. Castell, (1 Esp. Rep. 270) where it was 
held, that the master was lable for medicine for his servant, 
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while in his service, upon the same ground that he was bound 
to provide food and lodging for him; and then proceed : 

“ But surely if liable at all, he ought not to be, until notice 
of the necessity, and his refusal or neglect to provide proper at- 
tendance and medicines.” But the very reasons given in that 
case, says Judge Ruffin, “Show that this plaintiff cannot re- 
cover ; for the liability is confined to the case in which the ser- 
vant is under the master’s roof, as a part of }is family, and 
put upon the same footing as that for necessary food; thus 
placing the legal liability in thes case, upon the person who was 
in possession of the slave—who was also the employer of the 
plaintiff.” 

“In this Court, there has been no case of this kind before ; 
for we believe it has never been suggested hitherto, that the re- 
versioner. if he may so be called, merely as such, was liable 
for medical services for the slave; more than for his food, while 
hired out, where they had been rendered, not at his request, 
but at that of the possessor.”’ 

The case of Jones vs. Allen, (1b. 473) was the same as that 
of Haywood vs. Long, except that the plaintiff offered to prove, 
as he attempted to do in the case under consideration, that in 
the section of the county where the hiring took place, it was 
the custom for the owner and not the hirer, to pay for medical 
attendance on a slave. The Court again held, that there was 
no doubt of the liability of the temporary owner of hired slaves, 
for the expense of their maintenance and medicine during 
sickness; and that the general law upon that point, must ope- 
rate, and could not be controlled by any understanding to the 
contrary in particular neighborhoods: that there was no es- 
tablished general custom on the point; for if there was, that 
would, in truth, be the law. But that a mere local usage, in a 
small part of the country cannot change the law, and give 
the plaintiffs an action against one man, when they were em- 
ployed by another. 

This question has been made and determined in the Courts 
of South Carolina. In the case of .Wells vs. Kennedy, (4 Mc- 
Cord’s Rep. 182) the Court of Appeals of that State held, 
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ment of the hire during the period of sickness. 


had requested the services of the physician. 
Childress, Minor’s Rep. 109.) 


follow. 


the negro, for the time stipulated, living or dead. 


VoL. xiv. 34 








that the general owner was not liable for the doctor’s bill, 
either by the rules of law, or the policy of the country; for 
that the hirer had no more right to throw the expenses of the 
negro’s sickness upon the general owner, than to an abate- 


As early as 1823, it was decided in our sister State of Ala- 
bama, that the hirer of a slave is bound to pay the physician 
for his services ; and that the owner was not liable, unless he 


(Meeker vs. 


And this decision, made at this early period of the history 
of the Supreme Court of that State, being the first year of its 
organization, has been acquiesced in and considered as law 
since that time. See Gibson vs. Andrews, (4 Ala. Rep. 766.) 

Cases from other slave States might be cited. 1 am content 
with these which have been adduced—coming, as they do, from 
our nearest neighbors on both sides, and States whose social 
condition is so similar, in all respects, with our own. 

[4.] That a contrary understanding prevails in some portions 
of our State, we know to be true; and one that has originated 
entirely in considerations of policy. It has been supposed, 
that slaves that are hired are more likely to be neglected, if 
the temporary owner is made liable for physician’s bills. But 
we apprehend, that when the whole law regulating this con- 
tract is properly understood, that no such consequences will 


[5.] It is now settled in this State, that one to whom a slave 
is hired for a year, is entitled to no abatement of the price, be- 
cause of the death of the slave, after the commencement of the 
term. This, of itself, will constitute a strong motive for taking 
care of the slave; the hirer seeing that he is bound to pay for 


Then again, it never has been supposed, I think, that the 
hirer is entitled to a discount for the loss of the serviee of the 
negro hired, on account of sickness, unless it originated in 
causes existing at the time of the hiring, and which were uti- 
known to the hirer. For all purposes, the law looks upon this 
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contract as quast, a sale pro tempore. All the owner undertakes 
is, that the negro is sound at the time ; and the hirer takes the 
chance of his remaining so. And here, again, is a direct ap- 
peal to the interest of the hirer, to take care of the slave, 
that he may be able to perform the service for which he was 
employed. 

[6.] But besides this, and what perhaps is not so well under- 
stood, the hirer of a slave is bound to use ordinary diligence in 
regard to the health of the slave; that is such diligence as a 
prudent man commonly takes of his own slave, placed in like 
circumstances. He must not only use ordinary diligence in 
protecting the slave from danger and disease, but ordinary dil- 
igence in discovering disease if it exists; and ordinary dili- 
gence in its treatment. 

[7.] And failing to perform his duty in this particular, the 
hirer will not only make himself personally responsible to the 
owner for what injury results from his neglect, but the owner 
himself would have the right to supply the necessary medical 
aid and look to the hirer for remuneration. 


In addition to all this, the owner may still furnish any sup- 
plementary assistance which he may see fit. Fixing the legal . 
liability upon the hirer, does not preclude him from indulging 
to any extent, his wishes in this respect. And so far from re- 
jecting his proposed aid, the hirer will be gratified, no doubt, to 
have him cooperate in curing the slave ; for it is his interest to 
have all his diseases speedily healed. 

Whether this case then is to be determined by the principles 
of Law or the policy of the Courts, we are well satisfied that this 
action cannot be maintained. There is no privity of contract 
between Dr. Alexander and Mr. Latimer. So far as Mr. Lati- 
mer was concerned, the services rendered the slave were wholly 
gratuitous. 

And could any case arise, which would better enforce the 
rightfulness of this doctrine than the present? This slave was 
bid off by Dr. Thompson at the beginning of the year, at public 
outcry at $91. He is employed as a waiter in the hotel of Dr. 
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Thompson at Atlanta. A guest is attacked with small pox, 
and the boy is put to wait on him, and contracts the disease ; 
for the treatment of which an account is raised, reasonable 
enough I have no doubt, against Mr. Latimer, as the guardian 
of an orphan, of $100! Mr. Latimer had by the contract of 
hiring, lost all control over this slave. He had no right to re- 
move him from exposure to the epidemic, or to prevent him 
from being placed in contact with it. And yet when the negro 
is attacked, without being notified of his situation, living as he 
did in the vicinity of the place, a physician is called in, and he 
is made chargeable for a bill exceeding by nine dollars the 
whole year’s hire! Well might the Court say in this case in 
4 McCord, “ There is no foreseeing the consequences that might 
result to the owners of slaves, if they were made liable for ser- 
vices rendered” under such circumstances. 

[8.] We have not decided, nor do we intend to say, that 
under certain circumstances, the hirer might not have relief 
against the owner, especially in a Court of Equity, for medical 
services rendered the slave. Suppose, for instance, that a dis- 
ease should exist and develope itself during the term, which 
might not materially incapacitate the slave from labor during 
the period for which he was hired, and yet one which, from its 
character, would not admit of delay or postponement in its 
treatment until the end of the term. In such case, it would be 
manifestly unjust that the whole expense, or even perhaps the 
greater part should fall on the temporary owner. He should 
be entitled to apportionment. 

So in the present instance, if the negro contracted a danger- 
ous disease, without fault on the part of the hirer, and the case 
required instant and indispensable assistance, the entire loss 
should not fall on the hirer, perhaps. And although primarily 
liable to the physician, he might go into Chancery and obtain 
redress, as against the owner, if remediless at Law. 

[9.] Upon that point, however, we express no opinion. For 
the Law, I know, will not permit a slave, hired as this was, for 
general and common service, to be employed in any hazardous 
business, without the consent of the owner. And if death were 
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to ensue from such employment, the hirer would make himself 
liable for the value of the slave. 

[10.] Of course it may be made the subject of contract, 
whether the expenses attendant on the sickness of a slave shall 
be borne by the master or the person who hires him. But in 
the absence of any such agreement, we are clear that it is not 
only in conformity with the abstract principles of law, but of 
sound policy also to hold the hirer answerable. Not only is 
the absolute control of the slave surrendered by the master for 
the time being; but the obligation to supply his daily and 
hourly wants, would seem necessarily, and in the natural course 
of things, to be devolved upon the other person, who assumes 
the absolute possession of the slave. 

Our unanimous opinion therefore is, that the judgment be 
reversed. 





No. 38.—Joun C. FuLier, plaintiff in error vs. THE STATE OF 
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[1.] The Act of 1851-2 directs that the original bill of exceptions be sent up 
to the Supreme Court. If a copy be sent up, the mistake cannot be reme- 
died by the Clerk’s certifying the original, after issue joined. 

Indictment from Fayette Superior Court. 


On motion to dismiss the writ of error in this case, on the 
ground that a copy bill of exceptions had been sent up and not 
the original: Ordered, that the writ of error be dismissed. 


Boyp & Nouan for plaintiff in error. 
TIDWELL, Sol. Gen., for defendant. 
By the Court.—Nisszt, J., delivering the opinion. 


{1.] The defendant in error joined issue with a protest, upon 
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the ground that the Clerk has not sent up the original bill, as re- 
quired by the Statute. Instead of the original, he has sent up 
acopy. The act of 1851-2 directs the original to be sent up, 
and a copy to be retained. (Pamphlet, p. 215.) . 

The original bill being brought into Court, it was proposed to 
substitute it for the copy, and proceed with the cause. To 
which it is sufficient to reply, that we cannot recognise any thing 
to be the original bill but that which is certified to be such by 
the Clerk. The Clerk being present, it was suggested that his 
certificate would be now added. ‘This is impossible. We have 
several times ruled, that we will allow no new certificate after 
the case is returned. If it were possible, which we cannot ad- 
mit, to allow it after the opening of the term, and before issue 
joined, it is out of the question to think of it, after the issue 
is joined. The duties of the clerk must be performed at the 
time and in the way the Law directs. Nor can the plaintiff in 
error be relieved by a rule against the clerk under the act of 
1852. That act contemplates a wilful refusal or total neglect, 
failure or omission on the part of the clerk to send up the pa- 
pers. In that event there would be no case returned, and re- 
sort to a rule against him would not operate a continuance. 
Here the papers are sent up; the clerk has neither neglected, 
nor refused, nor failed to send up the papers—he has only not 
understood his duty, and has sent them up irregularly. The 
case is on our docket and the pleadings made up. If now, the 
plaintiff could move against the clerk, the effect would be the 
postponement of the hearing until his return could be regularly 
made to the rule. That nine cases out of ten could not be 
had at the term at which it is moved, and a continuance would 
be the result. By the Constitution, we are to try every cause at 
the term to which it is returned, unless continued for providential 
cause. There is no such cause to be found in the misapprehen- 
sion by the clerk of his duty. (Acts of 1851-52,°Pamphlet, p. 
214, 215, 216.) 

With the original bill, it is of course unnecessary to send up 
@ copy. 

The motion to dismiss the writ is granted. Let an order to 
that effect be entered on the minutes. 








